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llis letter continues: 


“This calls to mind the fact that this is also the 
fiftieth vear since T have been doing business with 


The Corporation Trust Company.” 


\h. that's a point to give us pause: Vo have lived for fifty vears 
may not be so much. but to have retained through all those fifty 
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Have Taxes Antiquated Today’s 
Accounting Methods? 


By GEORGE T. ADAMS* 


Y ANSWER to the question raised is an 
emphatic “yes.” Two other items affecting 


taxes are business cycles and inflation, both 
of which are discussed in this article in an effort to 
prove that taxes, during inflation, to many businesses, 
become something more than a tax on profits, and in 
turn this is the prelude to what must inevitably follow ; 
namely, an unreasonably high percentage of business 
failures following post-inflation. 

A simple change in our accounting methods can, at 
once, goa long way towards equalizing the tax burden, 
reducing the sting of inflation and greatly decreasing 
the percentage of post-inflation failures, but let us 
start at the beginning. 

We all directly or indirectly suffer from the effects 
of inflation. The burden, however, is by no means 
equally distributed. Industry, or in fact any taxpayer 
who must take inventory into account in determining 
his taxable income, must bear an additional burden, 
not common to all taxpayers. Its size can be tre- 
mendous, depending upon the degree of inflation, and 
unquestionably has a direct bearing on the disaster or 
failure common to post-inflation periods. 

Actually either inflation or deflation is with us con- 
stantly. The process of completing the cycle from 
one to the other is never ending, during which time the 
dollar, presumably the symbol of value, takes a merry 
ride. It is like changing the length of a yardstick 
every so often and expecting the results to average up 
to thirty-six inches over a period of time. A change 
in the value of the dollar can cause great consternation, 
but we have been taught to accept this condition as a 
necessary evil, instead of realizing that it is largely the 
result of inadequate records. 

Our present system of accounting, using the dollar 
as a symbol of value, collects together, over a period of 
years, various sums, most of which are unrelated as to 


_ 


* Treasurer, Carl Stohn, Inc., East Taunton, Mass. 





“Profits from inflation 
fool the taxpayer into 
a false security at a cost 
he is likely to be in 


no position to bear.” 





George T. Adams 





value but which eventually find themselves grouped 
together as part of the same family, as for instance on 
a balance sheet. Forgetting taxes for a moment, let 
us see what inflation can do to invested capital. 


Effect of Inflation on Capital Assets 

A company which we will call “A” with the dollar 
valued at 100 cents, spends $100,000 for equipment. 
During a period of inflation, with the dollar valued at 
3314 cents, another company called “B” purchases the 
same equipment but is forced to pay $300,000 for it. 
Both set up these transactions at cost, “A” at $100,000, 
“B” at $300,000. Later, with the dollar back at 100 
cents, both show a total indebtedness of $50,000. “A’s” 
ratio of assets to liabilities would be two to one, while 
“B’s” would be six to one. Actually, both have the 
same value in assets and both have the same indebted- 
ness, a fact which their statemenfs contradict. 
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Going a step further, “A’s” depreciation of assets 
figured at 5% would be $5,000 per year, while “B’s” 
depreciation would be $15,000 per year, and these 
amounts would be charged into their respective costs, 
resulting in a discrepancy in profits, taxes, and the 
cost of goods manufactured. 

If “B” sets aside in cash his depreciation, he will, at 
the end of twenty years, have accumulated $300,000. 
If at this time the dollar has increased to 100 cents, he 
will not only have sufficient funds with which to re- 
place his investment, but a surplus of $200,000. In 
view of the actual intent of the law relative to depre- 
ciation, this $200,000 would appear to represent un- 
taxed profits. 

“A”, on the other hand, having accumulated $100,000 
in depreciation over a twenty-year period of time, 
might have, if the dollar has dropped to 334% cents, 
sufficient funds with which to replace but one-third of 
his equipment, indicating an overstatement of taxable 
profits. 

So, we find two concerns operating alike, yet in the 
end “A” accumulates sufficient funds, legally deducted 
from profits, with which to replace but one-third of his 
original investment, while “B” has set aside sufficient 
funds to triple his original investment, a difference of 
nine to one. 

From here on we have only to consider the condition 
of any concern’s balance sheet or profit and loss state- 
ment made up from transactions over a period of many 
years that include several cycles covering inflation and 
deflation. The result is a conglomeration of entries 
that do just about everything but measure true values. 
These are the statements upon which credit is estab- 
lished, company policies formed and the net worth of 
a business determined. Does this not suggest to a 
degree why concerns can operate successfully for a 
period of years but finally drop out of the picture, for 
reasons at times very difficult to explain? 


Business and Tax Cycles 

A business cycle to be complete must include both 
inflation and deflation, as well as the intermediate 
stages of fluctuation. The income tax cycle, however, 
covers a period of approximately twelve months, which 
may be all inflation, all deflation or an intermediate or 
normal period. It is quite obvious that taxes, there- 
fore, are paid on profits earned during an incomplete 
business cycle. An illustration of what the shorten- 
ing of a business cycle can do, relative to taxes, follows: 


Profit by Months 
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This illustration clearly points out the fact that were 
the tax figured on a twelve-month period, it would be 
based on a profit of $20,000. If, however, the tax was 
figured on quarterly profits, the taxable profit would 
be three times as much or $60,000, and if on a monthly 
basis the taxable profit would be five times as great or 
$100,000. The reason for this increase lies in the fact 
that taxes are levied on profits earned within the taxable 
period. Losses prior to and following the taxable 
period, do not affect the taxes for that period. 

Going back to the illustration, let us assume the 
yearly profit of $20,000 to be normal, taxed at 24%, 
with an excess profits tax of 35% on all profits above 
normal. Our tax then on a yearly basis would be 
24% of $20,000 or $4800, leaving the taxpayer a net 
income, after taxes, of $15,200. 

On a quarterly basis this tax would be 24% oi 
$20,000 plus 35% of $40,000, or a total tax of $18,800, 
leaving an earned income after taxes of $1200. 

On a monthly basis his tax would be 24% of $20,000 
and 35% of $80,000, or a total tax of $32,800, leaving a 
deficit after taxes of $12,800, which must of necessity 
come out of working capital. 


What Inflation Does to Inventory 

As bad as the illustration appears, we are at least 
dealing with real profits. If, however, to this picture 
we add a large percentage of unearned or unreal profits, 
the effect would be just that much worse. In sucha 
case the profits would appear larger and the losses 
correspondingly larger. There being no tax refund 
on losses, the increased profits would naturally remain 
taxable. Such a possibility exists wherever inventory 
enters the picture. 

During the World War and prior to 1929 we experi- 
enced periods of inflation, during which prices soared 
and the value of the dollar dropped. Profits, as re- 
flected on our books of account, soared to dizzy heights 
with taxes proportionately large. 

Following both periods of inflation came a depres- 
sion during which failures increased in a startling 
manner, many within a short period of time following 
the collapse of inflation, and this was true in spite of 
previous large earnings. 

This would appear rather unusual if the inflation 
profits were genuine. It certainly raises a question of 
doubt as to whether or not the profits shown really ex- 
isted. As a matter of fact, it is quite possible that a large 
portion of any profits shown during a period of inflation 


is fictitious, if our present 


accepted method of account- 
Jan. $10,000* Apr. $20,000 July $10,000 Oct. $10,000, Bika sal 
Feb. 20,000 May 10,000 Aug. 10,000 Nov. 10,000 1g does not distinguls 
Mar. 10,000 June ; 30,000 Sept. _ 20,000 Dec. 20,000 between real and inflation 
Ist Quar... $20,000 2d Quar. . $20,000 3d Quar. . $40,000 4th Quar.. $20,000 


~* Credits in italics, 


Taxable profit for year equals $20,000, by quarters, $60,000, and by months, $100,000. 


or fictitious profits, and a 
definite discrepancy in taxes 
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based upon profits can exist between a business that 
carries an inventory and one that does not, a problem 
that certainly invites consideration. 

Inflation through the devaluation of the dollar builds 
up inventory values, even though actual units do not 
increase. When inflation ceases these values collapse, 
resulting in a heavy loss to the taxpayer. Actually, 
however, this is not a loss. Whatever true value the 
inventory had before the collapse, it still retains. The 
dollar changes from time to time, but not value. The 
loss so recorded really is the result of an adjustment 
made necessary by the fact the taxpayer’s previous 
(and taxable) profits were fictitious or unreal, to the 
extent of this adjustment. There being no tax refund 
on the adjusted loss, the taxpayer is faced with the 
problem of having paid taxes during inflation on profits 
in excess of those actually earned. 


HE discrepancy between the tax and business cycle 

is a definite factor in this picture, for, had the taxable 
period extended through inflation and included the 
post-inflation collapse or adjustment, then the taxpayer’s 
profits would have been included and been reduced by 
this adjustment. 

In order to clarify this all-important question of 
cycles, we show three illustrations under schedule “A,” 
“B” and “C” which for the purpose of simplicity show 
no change in the number of units in inventory with 
normal profit established at $25,000 per year. 

Under schedule “A” the taxpayer values inventory 
at cost. His tax is figured ona yearly basis. Sched- 
ule “B” shows the effect of making one change only ; 
we close his books after inflation ceases or once in five 
years, presumed to include a complete business cycle, 
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and pay a tax on the five-year profits. Inventories 
again are figured at cost. 

Under schedule “C” we close the books once a year 
and pay a tax on the yearly basis. This latter sched- 
ule, however, includes the change in accounting that 
this plan recommends. Note that in spite of yearly 
taxes, schedule “C” shows the exact results obtained 
in schedule “B,” where resort to closing once during a 
complete business cycle was necessary to show the 
taxpayer’s true profit. The change necessary includes 
carrying all inventories at a pre-inflation normal value 
rather than cost. 

The normal and total profit in all cases are the same 
for the five-year period, although the taxes under 
schedule “A” are higher by $32,500, which reduces the 
taxpayer’s net income by the same amount. A single 
closing of the books once in five years with any of 
these methods, “A”, “B” or “C” in use would have 
produced identical results, indicating the effect cycles 
have on our accounting procedures. Analyzing this 
picture further, we find that the difference between the 
earned and taxable profits is also the difference be- 
tween the normal and inflated value of inventory, 
indicating the effect of inflated inventories on profits. 

If we take inventories at the same, or normal value 
each year, regardless of cost, we then produce the same 
effect in both the one-year and five-year periods as to 
profits, taxes and net income, thus bringing the tax 
cycle and accounting cycle into closer relation. 

So long as the tax cycle is less than the business 
cycle (inflation to deflation) there will be a discrepancy 
between earned and taxable profits, unless we change 
our method of accounting. We cannot ask the Gov- 
ernment to tax on a business cycle period because it 


Schedule “A”—Annual Basis 
































Profit ss Taxes 
c—Excess—A 24% -—Excess— Net 
Inv. Normal Earned Unearned Total Normal Earned Unearned Total Income 
Beginning $100,000 | 
_ End Ist yr. 125,000 $ 25,000 $5,000 $ 25,000 $ 55,000 $6,000 $ 1,750 $9,250 $17,000 $ 38,000 
End 2nd yr. 150,000 25,000 10,000 25,000 60,000 6,000 3,500 9,500 19,000 41,000 
End 3rd yr. 175,000 25,000 15,000 25,000 65,000 6,000 5,250 9,750 21,000 44,000 
End 4th yr. 200,000 25,000 20,000 25,000 70,000 6,000 7,000 10,000 23,000 47,000 
End 5th yr. 100,000 25,000 — 100,000 75,000 — — — — 75,000 
$125,000 $50,000 = $175,000 $24,000 $17,500 $38,500 $80,000 $95,000 
Schedule “B”—Five-Year Basis 
Beginning $100,000 
Sth year 100,000 $125,000 $50,000 — $175,000 $30,000 $17,500 — $47,500 $127,500 
Schedule “C”—Annual Basis With Plan in Effect 
Beginning $100,000 
End Ist yr. 100,000 $ 25,000 $ 5,000 — $ 30,000 $ 6,000 $ 1,750 — $ 7,750 $ 22,250 
End 2nd yr. 100,000 25,000 10,000 — 35,000 6,000 3,500 — 9,500 25,500 
End 3rd yr. 100,000 25,000 15,000 — 40,000 6,000 5,250 — 11,250 28,750 
End 4th yr. 100,000 25,000 20,000 —_ 45,000 6,000 7,000 — 13,000 32,000 
End 5th yr. 100,000 25,000 — — 25,500 6,000 — — 6,000 19,000 
$125,000 $50,000 — $175,000 $30,000 $17,500 — $47,500 $127,500 
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cannot be predetermined. We can, however, adjust 
each year to reflect a normal value of inventory on 
hand and thus avoid this discrepancy. 

In order to overcome this problem of cycles, we 
must eliminate the factor affecting cycles. During 
inflation all costs above normal (or the post-inflation 
value of all costs affecting profits) is one of those 
factors, which the plan suggested eliminates without 
eliminating any part of true profits. 

In order to control the effect of inflationary prices on 
our profits, we must establish a normal or pre-war 
value on all items entering our inventory, including 
labor, overhead, supplies and raw materials. 

Once established, all inventories would be priced at 
these normal values, regardless of the change in the 
dollar value, thus postponing profits from inflation 
until these inventories are sold, at which time all profits, 
whether due to inflation or not, become real and 
therefore taxable. Raw materials may be readily 
measured by setting up an inflation adjustment account 
against which we charge the difference between our 
set or normal prices and the actual value appearing on 
the invoices. This is a very simple and inexpensive 
procedure. This adjustment account is not a reserve 
but an expense account and should be added to the 
regular purchases for the period. Where no control 
is required, this is not necessary. ‘The total value of 
all invoices would be charged direct to purchases. 
From here on the plan automatically accomplishes its 
purpose without further effort. 

With this plan in effect, the taxpayer no longer faces 
failure because of price collapse. His profits are real, 
and any tax paid, however large, if under 100%, cannot 
deplete his working capital, and he should be in a posi- 
tion to face a post-inflation period ina healthier condition. 

This is hardly true under our present set-up where 
taxes can quite conceivably be greater than real profits. 

May I repeat, this is no tax quarrel; it is an effort to 
open both the taxpayer’s and the Government’s eyes to 
the present inconsistent accounting procedures in use, 
and which may conceivably, because of misinforma- 
tion, be responsible for a large percentage of the de- 
pression failures so common to all of us. 

The application of the plan postpones inflation profits 
until the sale is actually made. Asa matter of fact, no 
profit can be made without a sale, yet our present 
accounting set-up does show a profit during inflation 
not dependent upon sales but rather upon the devalua- 
tion of the dollar, or, if you must, upon the increased 
cost of replacing depleted inventory. To state this 
differently, the taxpayer under present orthodox account- 
ing procedures (there are some exceptions to this rule, 
that will be discussed later in the article), shows on his 
books a profit from all gains in inventory value. This 
represents a profit which can only be made when and 
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if the sale moves this merchandise out of inventory, 
In the case of a post-inflation collapse with the inven- 
tory still on hand, the sale is not made and no profits 
are forthcoming. Once the sale is made, such profit, 
whether the direct result of inflation or not, becomes a 
legitimate profit and as such is taxable. This pro- 
cedure, however, does not affect the true value of 
inventory which should always be carried at normal. 

The omission of these fictitious profits changes the 
entire complexion of the picture and leaves the tax- 
payer with information upon which he can depend. It 
seems reasonable to assume that such a changed pic- 
ture would materially affect inflation and in the right 
direction. 

It is the collapse that follows that does the damage. 
This plan eliminates the collapse of inventory values 
following inflation; therefore it reduces the curse of 
inflation materially, even at its worst. With the 
resistance toward inflation and deflation the plan offers, 
it seems only reasonable to expect results which would 
help remove inflation hysteria and with it a large per- 
centage of the failures now considered certain and 
unavoidable. 

RINGING inventories down to normal value does 

not reduce the taxpayer’s profits, for as long as in- 
flation continues and the goods move into sales, the profits 
resulting will naturally be increased by the difference 
between the actual cost of the inventories and the 
normal values at which they are taken. It is only 
when inflation ceases and values drop back to normal 
that this procedure affects profits. Even then, it does not 
reduce profits; it merely avoids including in profits, 
that portion which must be reflected by a future loss 
when values drop to normal. With the plan in effect, 
the taxpayer need not be jittery about when the col- 
lapse is tocome. He is, as a matter of fact, ready for 
it at all times. The actual purpose of this plan is to 
avoid showing presumed profits that may never mate- 
rialize, by postponing such profits until the actual sale 
makes them real. Profits from inflation fool the tax- 
payer into a false security at a cost he is likely to be in 
no position to bear. 

As long as the percentage of tax is small, this ine- 
quality of tax though large in total, does not of neces- 
sity create a serious condition to the individual taxpayer. 
When, however, we are faced, as we are today, with 
tremendous taxes on profits, this discrepancy, which 
actually amounts to a tax on unearned profits, might 
conceivably prove disastrous to the individual tax- 
payer, particularly those in the medium and small busi- 
ness category that actually make up the majority of 
business taxpayers in this country. 

Unearned profits during inflation are assumed to be 
real by the taxpayer. They naturally affect his pro- 


gram of operations to the extent of borrowing, expan- 
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sion and the payment of dividends, all of which place 
him in an uncertain and precarious position when the 
post-inflation collapse arrives. 

The plan should be simple to enforce. For example, 
the Government might choose a pre-war period in 
order to determine normal cost. The taxpayer could 
be permitted to use his own cost in determining these 
prices. The taxpayer would gain little by any effort 
on his part to “chisel” on this procedure, but if there is 
any question as to whether or not each taxpayer should 
use the same basis or that his values should be truly 
representative of his actual costs during that prede- 
termined period, the Government could include in its 
income tax return a sworn affidavit, signed by the tax- 
payer, guaranteeing the cost sheet to be authentic. 
The Government could go one step further by estab- 
lishing a heavy penalty for failure to observe this ruling. 

If inventory is figured on the same basis year after 
year, it would be a very simple matter for the Govern- 
ment to check one against the other if desirable. 
Furthermore, it would require only a single check 
against the original set-up to determine whether or 
not the taxpayer used proper precaution in establish- 
ing his original basis for cost. 


Compared with “Last-in, First-out’ Method 

To those who are inclined to compare this plan with 
other suggested plans, such as “last-in, first-out”, let 
me state first that there actually is a vast difference. 
Secondly, a close check discloses that “last-in, first- 
out” produces much the opposite effect desired and 
actually creates a greater burden to the majority of 
taxpayers than would be possible without this plan in 
operation. 

The “last-in, first-out” method is based upon the 
theory that all inventory consumption shall use the 
latest purchased materials at the high prices first. 
Theoretically, if there is no change in the number of 
units between inventories (this is quite important), 
this will leave the oldest or lowest-priced inventory on 
hand and accordingly, to this extent, will postpone the 
profit from inflation until the sale is made. Unfor- 
tunately, there are many serious exceptions to the 
above. For example: 

(\) An increase in units during inflation produces 
the additional units in inventory at the new, higher 
prices with no relief when their value drops back to 
normal. 

(B) Any concern expanding during inflation with 
this plan in effect gets but partial relief, it being neces- 
sary to bring in the new additional inventory units at 
the particular cost existing at the time of their pur- 
chase, and these again are subject to a post-inflation 
drop in value. 

(C) A new business starting during the height or 
near the end of inflation would get practically no relief 
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whatever as their inventory values would have to be 
taken in at cost, which at that time would be extremely 
high and subject to the same adjustment. 

(D) Because of the necessary details required to 
control and operate such a plan, most small or growing 
concerns are discouraged with the added cost, and in 
most cases do not consider the benefits equal to the 
cost involved. Others have no records available with 
which to adopt such a method. These are by far the 
greatest sufferers. 

All this results in a large benefit to a few taxpayers 
—(B) a partial benefit to others, (C) practically no 
benefit to another group and (D) finally, absolutely 
no benefit to the majority. Furthermore, whatever 
benefits are received by any one of these groups must 
naturally be borne by the balance of taxpayers. We 
find then that the multitude of small concerns must 
pay not only their full share of tax, but make up this 
deficit because of the use of “last-in, first-out” method. 

In a news letter, published by a well-known asso- 
ciation, during the month of April, is found the fol- 
lowing statement: ? 


“Industry would be willing to forego wartime profits from 
the Government in the great majority of cases, provided it was 
assured protection against capital impairment,’ Mr, Nelson said.” 


If that’s industry’s attitude, and I am sure it is, then 
industry is certainly entitled to the protection this 
particular plan affords. 

We appear to be heading into a tax period, the like 
of which we have never imagined. Every increase in 
taxes on profits increases the possibility of capital im- 
pairment from inventory collapse. Even though prices 
and wages are fixed or frozen at today’s level, inflation 
has already reached a point where a tremendous amount 
of harm can result from neglecting this post-inflation 
hazard. 

With this plan in effect industry can bear whatever 
tax burden is required, however high, with a far 
greater chance of surviving the inevitable collapse that 
must follow inflation. The plan is simple, easily un- 
derstood, inexpensive to operate, available to all types 
of businesses, and last but by no means least, it will 
materially help in distributing the tax burden in an 
equitable manner. 

To industry—this is an all-out war, requiring all-out 
efforts in both production and taxes; and to our Gov- 
ernment—take care of the goose that lays the golden 
egg. The end of the war may be the beginning of 
something, yet undetermined, of even greater signifi- 
cance to America than the war itself. Give industry 
the chance to survive this period of war and inflation, 
that it may have the strength to do well whatever task 
may be its lot when the war ceases. I believe it was 
Senator George who said: “You can tax annually, but 
you can confiscate but once.” 


1Newsletter, National Association of Manufacturers, April 11, 1942. 











































































































































































































































































Taxation Is Not Enough 
A Plan for a Draft of Income 


washed ashore on the Australian coast. He 
was no sailor by profession but because Pearl 
Harbor burned in his veins and the flutter of the 
American flag beat in his heart he joined the sea 
forces and was assigned to an American tanker bound 
for Australia. 


A STRANGE tale is told of an American sailor 


After a long and uncertain voyage 
the tanker was within a mile of its goal when it was 
divided between the north and south by an enemy 
torpedo. Though one of his arms was torn by flying 
steel and the other burned by flaming oil, the sailor 
ploughed his way through the waves. Just as he 
touched the craggy shore his consciousness left him 
but the force of the waves apparently carried him 
over. He remembered that he could not make it, 
but he was found alive upon the shore. 


At the hospital later he was regaled with whiskey 
and the latest news. Almost half way around the 
world from Washington, the Washington news was 
given in detail, for Washington had become the center 
of the world. A tax bill was in process. The House 
Committee on Ways and Means was hearing wit- 
nesses. It was the familiar axe parade. Every group 
in the country with an axe to grind was represented. 
Just as in manorial days the serf would bring his 
axe to the manor house grindstone, so each pressure 
group had brought its axe to the Congressional grind- 
stone. There was labor contending for higher in- 
come taxes in the middle and higher brackets, and 
higher taxes on corporations, and there was capital 
contending for the sales tax and a withholding tax 
on salaries. Everyone was ready and eager to give 
his neighbor’s last dollar for the common cause. Not 
one in all the long train of witnesses genuinely offered 
to shed his own money in the nation’s defense. If 
he offered any of it at all it was only so much as 
was necessary to perfume his plan to spend his neigh- 
bor’s money. If he was questioned with regard to 
any plan to spend his own money, that plan, he con- 
tended, would result in “hardship”. 


Hardship? At the sight of that word in the hear- 
ings of the tax committee the sailor’s reserve cracked. 
Why in the life struggle of a nation there should be 
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such a difference between one man’s money and an- 
other’s, or between blood and money, he could not 
understand. With an oath unbecoming even to a 
sailor he turned to the comic strips and begged for 
another whiskey. 


So runs the tale. It has been urged in some quarters 
that as far as the prosecution of the war is con- 
cerned the tax bill is wholly unimportant, that what 
we need is planes, ships, tanks, guns, ammunition and 
trained fighters, and it does not matter who pays 
for them or how much is paid for them, or whether 
they are paid for or not. It may well be that pro- 
duction and training will continue without a tax bill, 
or if there is such a bill, however it is written. But 
production and training are not alone sufficient. 
There must be a fighting morale—indeed a fighting 
fanaticism—and that cannot be maintained in the 
armed forces if it is lacking on the production line. 

Then again, the tax bill is not without a direct 
effect on the fighting strength of the nation. Collec- 
tion of the revenue now costs 150 million dollars a 
year, which means a force equivalent to approximately 
5 army divisions. As much is spent by the taxpayers 
in computing, reporting, litigating, and settling their 
taxes. Many thousands of bookkeepers, accountants 
and lawyers are wholly engaged in that process to- 
day. For every man added to the staff of the federal 
revenue office another is required by the taxpayers. 
One can safely say that manpower equivalent to 10 
full army divisions is consumed in the functioning 
of the federal tax system to-day. It would not be 
wholly unreasonable to urge that the federal tax law 
be given to the waste paper gatherer and those 10 
divisions turned loose on the battlefield instead. In 
any case, every complication added to the tax system 
must be paid for, not merely in dollars but in fighting 
strength. 

Then, of course, there is the question of inflation. 
That inflation if carried to a substantial degree would 
result in a post-war collapse we are well aware. Per- 
haps, indeed, it is not too wise to be concerned now 
about the post-war period. Even during the war, 
however, inflation is a danger. When the cost of liv- 
ing is rising workers become contentious and employ- 
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ers dilatory. Even if adjustments are continuously 
made, they in themselves consume time and energy 
and result in delays and dislocations in the production 
program. 

That inflation can result from the war program is 
not difficult to show. The national income for 1942 
at present prices is expected to be 115 billions of 
dollars. Of that, $59 billions will be received by the 
people for the production of war equipment and services. 
That leaves only $56 billions for the production of 
civilian goods and services. Now suppose that out 
of the $115 billions received by them the people pay 
the Federal Govenment $20 billions in taxes and $10 
billions more for defense bonds. Suppose further that 
they set aside $10 billions more as savings in banks, 
insurance companies and related institutions. That 
still leaves them $75 billions to spend for civilian goods 
worth at present prices only $56 billions. Normally 
civilian goods would go up in price until they con- 
sumed the entire purchasing power of $75 billions. 

On the government’s ledger the total cash require- 
ment of $59 billions would be made up by the $20 
billions in taxes, the $10 billions in sales of defense 
bonds, and the remainder, $29 billions, in borrowings 
from banks and related institutions. It is assumed 
that the government’s budget would not in itself be 
materially affected within the year by the increase in 
prices of civilian goods. Thus the government’s bank 
borrowings would exceed the people’s savings by $19 
billions. On the bank’s ledgers those $19 billions would 
be balanced off by deposits of inflation profits result- 
ing from the sale for $75 billions of civilian goods worth 
normally $56 billions. With prices increased labor would 
demand higher wages and the farmers more for their 
products. And the story would repeat itself. Such 
is the spiral of inflation. 


HETHER inflation can be prevented or curbed 
by direct action in the freezing of prices is not yet 
clear. Considering the resulting overflow of buyers’ cash, 
the freezing of prices would have to be followed by 
over-all rationing to insure a fair distribution of civ- 
ilian goods. If 56 billions of dollars in civilian goods 
are produced, and the prices fixed, and 75 billions of 
dollars are pressing to buy them, the $19 billion excess 
must be shut out of the market on a proportionate or 
distributive basis or some consumers, though bulging 
with money, will be unable to obtain their needs. This 
possibly could be accomplished by over-all rationing. 
It would seem, however, more easy and certain to 
accomplish the same result, without either price-fixing 
or rationing, by drawing the excess of money off, 
either by taxation or some other method. 
Because, then, of its effect on the morale of our 
armed forces, its cost in the man power required for 
collection, and its effect with respect to inflation, the 
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tax bill bears a vital relation to the war program. 
So great is the bill’s burden, moreover, that the ques- 
tion is posed as to whether “taxation” is the proper 
term. During the World War the expenditures of 
the Federal Government reached their peak in 1919 
with a total of 18.5 billions of dollars. Staggering 
though it then seemed, it was not quite 30 per cent 
of the national income for that year. For 1942, how- 
ever, the budget is $59 billions, more than 50 per cent 
of the anticipated national income. Our World War 
taxation, therefore, is no guide for solution of the 
problem to-day. Nowhere in our history can a parallel 
be found. One might look across the sea to England 
for guidance, but not unless and until Washington, 
New York and Chicago, and some of our other popu- 
lous centers have taken the punishment that London 
has taken will the people here accept as taxation the 
rates to which England has already become inured. 
When and if that time should come we too shall be 
crying “too little and too late”. 


BVIOUSLY it is not necessary that Congress pro- 

ceed under the theory of taxation. Its war powers are 
distinct from its taxing powers, and they are ample to 
cover any steps deemed suitable to the prosecution 
of the war. Nor is the problem wholly without prece- 
dent. This is, indeed, total war, but total war is 
not new. Total peace is far the greater novelty. 
Through a study of the antecedents and development 
of the military function the problem can be reduced 
to fundamentals. 

In the last era of man preceding the historic period, 
the Stone Age, which stretched roughly from 50,000 
to 3,000 B. C., the life of man was very much the same 
as the early explorer found it among the American 
Indians. The weapons of war and of the chase were 
the same. In the early Stone Age there was the rude 
fist-hatchet ; and later the bow and arrow, flint dag- 
ger, and throwing stick were developed. There was 
little difference between the hunt for the beast and 
the hunt for man, between the defense against beast 
and the defense against man. Each man was on his 
own against his neighbor. He could levy no tax for 
his defense, nor for his pursuit of the woman and 
provisions of his neighbor. The same was true of 
the tribe. If it were attacked, every able-bodied man 
seized his weapons and joined in the common defense. 
If it went on the war-path every able-bodied man 
went forth in the common battle. Only the women, 
children, and the aged remained to warm the tribal 
ground—if even they remained. There was no tax to 
raise an army or to produce weapons. The army ob- 
tained its own food by hunting and foraging. Each 
man made his own weapons. The spoils of war were 
divided among them. It was all-out, total war. The 








tribe was, as a technical historian would put it, a 
“nation at arms”. 

In the beginning of the historical period we find 
generally the same principle of military organization, 
although in spots the separation of the military func- 
tion has already begun to appear. Most typical of 
the nation at arms which ancient history reveals is 
Sparta. The young men of Sparta began their careers 
with a continuous training of two or three years. 
They provided their own arms and armor and served 
without pay. Those who could provide the necessary 
equipment formed the heavy infantry or hoplites, and 
the rest formed the light infantry. The phalanx so 
famous in Greek history consisted principally of hop- 
lites in solid formation. All citizens were continuously 
in the military service. Sparta was always in battle 
and women and slaves were an easy by-product. It 
was to them that the civilian activities, such as they 
were, were relegated. 



















































































ARLY Athens was less bellicose. Its wars were 

less frequent. There too, however, all the citizens 
were soldiers. It was the privilege and duty of all 
free men to bear arms in the defense of their state. 
During periods of peace they attended to the tilling 
of their soil, their baths, their town meetings, and the 
other activities of civilian life. During war, however, 
they were all soldiers, a nation at arms. 









































Rome likewise in its early years was organized as 
a nation at arms. The Roman legion began as an 
army of citizen soldiers. During times of peace they 
tended their soil, and when the war call came all 
citizens responded. It was such a citizen army which 
Scipio in 149 B. C. threw against Carthage in a siege 
that lasted three years. Of the Carthaginian popula- 
tion of 250,000 at the beginning of the siege 200,000 
were killed in resisting the siege and the rest were 
sold by the Romans into slavery. The Roman force 
was far more than flesh. In addition to the equipment 
of the individual soldier there were battering rams, 
movable towers, scaling ladders, catapults, and the 
ballistae which could hurl stones weighing several 
hundred pounds. These weapons were manufactured 
by the fighting force itself, chiefly at the place of 
siege. This was no army raised and supported by tax- 
ation. It was Rome itself, a nation at arms. 

It is obvious, however, that as fighting equipment 
became larger and its manufacture more complex it 
reached a point where its manufacture required 
specialization and preparatory accumulation. This 
was almost from the beginning true of sea forces. In 
his invasion of Greece which resulted in the famous 
Greek stand at Thermopylae, in 480 B. C., the Persian 
king, Xerxes, crossed the Dardanelles by a bridge of 
boats and another fleet carried supplies along the 
coast. At the sea battle of Salamis later in the same 
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year the Greeks retrieved their loss by destroying the 
Persian fleet and thereby cutting off the huge Persian 
army from supplies. At this battle the Greeks had 
366 triremes, galleys of three banks of oars, and the 
Persians, 600. At the Battle of Mylae in 200 B. C. 
between Carthage and Rome, the much larger quin- 
queremes, galleys of five banks of oars, were used. Such 
large equipment could hardly be produced without 
specialization and preparatory accumulation. As the 
equipment of the land forces also reached that stage 
many men began to devote their lives to the manufac- 
ture of the paraphernalia of war, and the larger weapons 
could only be manufactured for the state. Inherent 
in that development was the problem of financing, 
in other words, taxation. 

Because of long campaigns away from home, the 
fighting forces also tended to specialize. The citizen 
soldiers often returned home to find their wives gone 
and their lands under new domination. Thus there 
was a trend toward specialization of the entire mili- 
tary function. The siege of Carthage by Scipio in 
149 B. C. was probably the last long campaign far 
away from home by an unpaid citizen army fighting 
as a nation at arms. With Marius, some forty years 
later, came the dawn of the paid army in Rome. 

The paid army can be traced much further back 
in the records of other nations. The legendary Sesos- 
tris of Egypt had a separate class of warriors, includ- 
ing chariots, infantry, and archers. The earliest laws 
of Egypt provided for the support of armies. Through- 
out the empire era of Egypt, from about 1600 to 1200 
B. C., a standing army of archers, slingers, and chariots 
was one of the chief characteristics of Egyptian life. 
While Rome was fighting Carthage with citizen 
soldiers who left their civilian tasks to their wives 
and slaves, Carthage, a city primarily of merchants, 
used professional soldiers and slaves to do the fight- 
ing for them. The fall of Carthage was no discredit 
to the professional system, for in its last throes the 
entire citizenry of Carthage resisted until it was al- 
most wiped out and Rome itself thereafter adopted 
the professional system. The legions of Marius and 
Caesar were professional soldiers. The professional 
system was only a specialization of the military func- 
tion, a natural result of scientific development just as 
is the specialization of any other function. It was 
not difficult to call upon the entire citizenry without 
pay to fight in defense of their homes. But for long 
campaigns away from home the paid army became 
the only effective solution. 


HUS we have observed the specialization of the 
military function in two of its elements, production 
of equipment, and combat. Specialization in the pro- 
duction of equipment did not at first create a problem 
in state financing. In the days of the citizen soldiers 
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who furnished their own arms, the arms if fabricated 
by artificers were paid for by the citizen soldiers. 
There were also large pieces of fighting equipment 
often produced by the citizen soldiers as such near 
the site of battle, such as catapults, moving towers, 
and so forth, in the case of a siege. But ships, especi- 
ally the larger ones, could not be produced by indi- 
viduals; nor could they be produced by the citizen 
soldiers near the site of battle. When the soldiery 
became a specialized body, with its maintenance a 
problem of the state, not only the construction of 
ships but the production of military equipment of all 
kinds likewise became a problem of the state. 

All of this was imbedded in the structure of or- 
ganized life throughout the world long before the 
beginning of the Christian era. The military function 
had become specialized and because it had become 
specialized, it had become a financial problem of the 
state. So it has been ever since. Empires have risen 
and fallen to the cadence of paid armies marching 
down the centuries; paid with taxes and rewarded 
with plunder and loot. With a paid army Alexander 
reached into Egypt and across Persia and into India. 
Rome stretched its tentacles from the Atlantic Ocean 
to the Persian Gulf. Charlemagne, William the Con- 
queror, Genghis Khan, Napoleon—all built their roads 
to power and dominion with paid soldiers. The sol- 
diers fought, craftsmen produced the weapons, and 
the rest of the people, through taxes or other levies, 
in money or in kind, supported the soldiers and the 
craftsman. Each played his part in the common effort, 
not the soldier alone; the soldier represented only the 
combat element of the military function. 


ROM the standpoint of that observation the paid 

army raised for the duration of a conflict is im para 
materia with the standing army. Of the paid forces 
which swept back and forth across the continents in 
every century some were outright mercenaries and 
some were professional soldiers serving and loyal to 
their own country; but large bodies were voluntary 
or levied forces raised for the duration of a con- 
flict. They all represent the same specialized mili- 
tary function. This is all the more clear from the 
fact that whenever the enemy has been close and 
ominous the specialization of the military function 
has broken down and the entire citizenry has been 
called to the colors. In the last defense of Carthage 
against Rome, after more than six and a half cen- 
turies of continued independence under the shield 
of paid military forces, merchant as well as soldier, 
Woman as well as man, fought, bled, and died. As 
even in the fist-hatchet days of the early Stone Age, 
every citizen had become a soldier. The army had 
only been his military function specialized into a 
Separate force. 
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The relation of the individual to the military func- 
tion is exemplified also in the scutage tax of feudal 
days. It was a tax paid in lieu of military service. 
Some served; others paid instead. Still it was the 
same thing; the scutage provided arms and main- 
tenance for those who served, and the arms and 
maintenance were just as important as the direct 
service in combat. They were just separated elements 
of the same thing; the one without the other was 
helpless against the enemy. Charlemagne organized 
his army expressly on the principle that for every 
warrior two or three men were necessary in the rear 
and on the home soil to provide the warrior’s equip- 
ment and maintenance. Whether consciously or not 
we follow the same principle today except that the 
ratio is higher. It is not a case of civilian here and 
soldier there. In the true sense it is soldier here and 
soldier there. Each is but a separate component of 
the composite force directed against the enemy. 


S THUS reduced to its fundamentals the problem 

must be faced. It is not a question of financing, as 
one might finance a house or a private enterprise. 
There is a job to be done, a job such as we have 
not known before, a job requiring every ounce of 
strength, every drop of courage, of every citizen of 
the nation; and the problem is only one of breaking 
the job down into its component parts and distribut- 
ing them among the people in a manner that will 
result in the greatest combined force. 

Viewing the job from the standpoint of the war 
budget as compared to the total national income it 
was already seen that the World War is no criterion 
for this one. A more objective view results in the 
same conclusion. In the World War Italy was with 
us, France was alive, and Japan was at least friendly. 
Now Italy is on the side of the enemy, France is dead 
if not, indeed, alive in the camp of the enemy, and 
Japan has thrown all its weight against us. In the 
World War we fought a simple, though heavy, war 
on a single front. Today our forces must be spread 
around the globe. It is no wonder that while in the 
World War our federal budget was less than 30 per 
cent of the national income, it is now more than 50 
per cent. We may find soon that it must be more 
still. The past of a nation is no criterion of its future. 
Only in empire’s faded pages do we read now of 
Thebes on the Nile, of Troy, of Babylon, of Carthage, 
Rome, Karakorum, Constantinople. Great nations 
and empires have come and have gone in the long 
course of human record. World power has shifted 
from nation to nation, from continent to continent, 
from race to race. We should not flatter ourselves 
that it could not happen now. In the spirit that it 
shall not but in the knowledge that it could, we must 
view our struggle now. 
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‘Thus viewed, thus measured, the only course is to 
employ the entire power of the nation. This we can 
do only by returning to fundamentals, by regarding 
ourselves, in other words, as a nation at arms, with 
the army, navy, and air force carrying the combat 
functions, and every other man and woman, irrespec- 
tive of garb or status, sustaining the other functions 
in the common struggle. It is not a case of employ- 
ing soldiers and financing their arming and compensa- 
tion. It is a case of distributing among the entire 
populace the tasks of a common effort. 


O SUCH a program all rights must necessarily be 

subordinated. No rights need be destroyed; but all 
rights inconsistent with the common effort must be 
suspended as long as the conflict lasts. The right to 
work at one’s chosen vocation, and the right to use 
property for one’s own benefit, must be made subject 
to the common need. There can be no distinction 
here between personal rights and property rights. If 
one person may be required to yield his position or 
profession, however lucrative it may be, for the role 
of a soldier, it is equally clear that another may be 
required to yield, for the duration of the struggle, his 
store or his factory, however lucrative it may be, 
for such return as he may need for his support. Nor 
is there any reason why one person’s property should 
be preferred over another’s. If one person’s business 
may be destroyed by priorities without compensation 
it is certainly clear that another’s business may be 
required to continue without profit, or at such a profit 
as the support of the owner may require. The prin- 
ciple is just as applicable to large business as to small, 
to corporation as to individual. The aim is victory, 
and nothing which might interfere with the achieve- 
ment of that aim need be tolerated. We can resume 
our rights and seek such adjustments as justice may 
dictate when victory has been won. 

On the basis of these principles a practical and 
balanced program measured to the occasion can be 
established. The men of the nation have already 
been registered. The women should also be. There 
is nothing inherent in their sex which forbids the 
utilization in service of their idle hours, or their trans- 
fer from the tasks they may be now performing to 
those more essential to the common struggle. With 
the men and women both registered there is estab- 
lished in the fullest sense the nation at arms. Each 
registrant is then a member of a nation at arms, 
whether inducted into the uniformed services or as- 
signed to a non-uniformed task, or even if not assigned 
at all. It is enough that he is subject to the call. 
The distinction between soldier and civilian becomes 
one of classification of services; each registrant. 
whether called soldier or civilian, is a member of the 
total force. 
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It must follow that each registrant, whether man 
or woman, and whether a member of the uniformed 
services or not, should be placed on the same income 
basis. This can be done by a provision for recapture 
from every person of all or a portion of his income 
in excess of an exemption based upon the pay and 
allotments of a soldier, plus an allowance for sub- 
sistence, for example as follows: 


3asic pay, per month $42.00 
Allowance for subsistence, per month 25.00 
Each dependent, per month 15.00 


In the case of husband and wife, each would have 
these exemptions, but either could release all or any 
part of his exemptions to the other. The recapture 
can be called a draft of income, or just a recapture, 
provided by Congress in the same manner as a draft 
of service, under its war powers. It is not a tax. 

Suppose, for example, that the recapture provided 
for is 50 per cent, and that we are computing the 
amount for a married man with two dependents and 
a monthly salary of $300. Assuming that the wife 
has released her exemptions to him, the amount of 
the recapture would be computed as follows: 


Basic pay exemption, husband and wife . $ 84.00 
Subsistence exemption, husband and wife. . 50.00 
Allowance for dependents, 2 30.00 

Total exemption $164.00 
Excess of salary over exemption $136.00 
Recapture, 50 per cent thereof $ 68.00 


The amount of the recapture would be withheld by 
the employer and remitted to a recapture office in 
the Treasury, or its collection could be handled by 
a special division of the Collector’s office in each dis- 
trict. The exemptions would be based on exemption 
certificates filed with the employer, with a require- 
ment that a new certificate be filed by the employee 
with every change in his exemptions. If the com- 
pensation paid at any time is for less than a month 
the exemptions could be pro-rated on the basis of 
the number of days in the particular month. 


The recapture would, of course, be defective and 
unfair if it applied only to salaries and wages. It 
should apply also to interest and dividends and with- 
out exclusion of any class of stocks or bonds. Thus 
the interest on past issues of municipal bonds would 
be made subject to the recapture provision, although 
it might continue to be exempt from tax. The recap- 
ture provision would not be taxation. In the case 
of interest and dividends the benefit of the exemption 
with respect to basic pay, subsistence and dependents 
could be had by claim for refund at the close of the 
vear. To the extent to which the exemption had 
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been claimed against salaries and wages, it could not, 
of course, be claimed again against interest and dividends. 


HE RECAPTURE should apply not only to indi- 
4 viduals but to any other classes of persons, such as 
corporations, with such exemptions of charitable, educa- 
tional and other non-profit institutions as Congress might 
deem necessary to maintain the services of such in- 
stitutions important to a nation at arms. The recap- 
ture should also be extended to all classes of ordinary 
income by tacking it onto the income tax return under 
a special schedule and allowing as a credit against 
the recapture computed thereon the total withheld 
and paid directly to the government by the payors 
of the income during the year. To reduce to a mini- 
mum the amount payable at the close of the year the 
withholding method could be applied not only to 
salaries, interest, and dividends but also to royalties 
and any other income payments not subject to sub- 
stantial expense deductions. 


To avoid duplication in the case of corporations, the 
amount of their net income subject to the recapture 
provision should be reduced by the amount of divi- 
dends paid with allowance for dividend carry-over. 
This may, in the case of a corporation deriving a 
large portion of its income from interest and divi- 
dends, require adjustment by means of a claim for 
refund or credit. In the case of insurance companies 
the interest factor included in the accumulation of 
policy reserves should be treated as interest paid the 
policy holders, and the amount of the recapture with 
respect to such interest as a loan against the policy 
bearing interest at the company’s interest assumption 
rate. Otherwise the company would have no way 
of recovering the amount of the recapture paid on 
income received by it which is included in computing 
the policy reserves and eventually paid out on the 
policies. 


N COMPUTING income or net income for the pur- 

pose of any tax, such as the income tax or the social 
security tax, the amount of the recapture should obvi- 
ously be excluded or deducted. The principle is that 
it is not in truth the income of the recipient in the 
first place but the income of the soldiers and defense 
workers to whom ultimately it is redistributed by the 
government in the form of salaries and other pay- 
ments. The effect is the same as if each and every 
person worked a part of his day for himself and a part 
in the war effort. The plan could properly be re- 
garded as an integral part of an over-all draft. The 
fact that the direct war effort is specialized in par- 
ticular persons and services does not alter the prin- 
ciple. It is still the principle of a nation at arms. 

In order to harmonize it with the recapture plan 
the bracket amounts of the individual surtax should 
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be reduced by the recapture percentage. For ex- 
ample, each bracket amount of the individual surtax 
up to the 41 per cent bracket is now $2,000. If the 
recapture percentage is 50 per cent then each such 
bracket amount should be cut by 50 per cent, in other 
words, to $1,000. As a result, the 6 per cent bracket 
will be the first $1,000 of surtax net income, the 9 
per cent bracket, from $1,000 to $2,000, the 13 per 
cent bracket, from $2,000 to $3,000, and so forth. The 
top bracket of 77 per cent will begin at $2,500,000 
instead of $5,000,000. The effect roughly is the same 
as if the present bracket amounts were retained but 
the tax computed thereby deducted first and the re- 
capture applied to the residue, instead of deducting 
the recapture first and applying the tax to the residue. 


HE SAME reduction of bracket amounts by the 

recapture percentage should be applied to the cor- 
poration income tax and the excess profits tax. It 
should also be applied to the excess profits credit. For 
example, if the recapture percentage is 50 per cent 
the excess profits credit will become 4 per cent of 
invested capital, or 4714 per cent of pre-war income, 
whichever is higher. 

From the standpoint of revenue relatively little 
would be gained by also increasing the rates of either the 
income tax or the excess profits tax. But complaint 
from the lower brackets because of the recapture 
would be avoided to a great extent by a supplementary 
increase in the higher level individual surtax rates 
so as to eliminate high war-time incomes altogether. 
In any case the excess profits tax rates should be 
increased, to avoid the specter of war profits. There 
is certainly no place for war profits in a nation at arms. 

Obviously the recapture will reduce, by the extent 
of the recapture percentage, the yield of the income 
and excess profits taxes. The total yield of those 
taxes this year is estimated at 7 billions of dollars. 
With the recapture provision at 50 per cent, the re- 
duction in yield of these taxes will be $3% billions. 
The recapture provision, however, will produce, at 50 
per cent, at least $25 billions. According to the data 
presented by the Treasury Department to the House 
Committee on Ways and Means for the purpose of 
the revenue revision of 1942 (see pp. 130-131 of the 
testimony) in 1941 there were 7,548,000 single persons 
with annual incomes over $750, and a total combined 
income, in excess of the $750 per year each, of over 
8 billions of dollars. Also there were 11,794,000 fami- 
lies with annual incomes of over $2,000 and a total 
combined income, in excess of the $2,000 per year 
each, of 30 billions of dollars. The average family 
consisted of the husband and wife and two depend- 
ents. In addition the corporate net income (see p. 269 of 
the testimony) was $14 billions, out of which only about 
$6 billions (see p. 1607) were paid [Turn to page 370] 

















































































































































































































































































How to Increase Corporate Income Taxes 
— With a Minimum of Injustice 


HE MOUNTING cost of the war seems to 

make higher corporate income taxes inevitable, 

regardless of whether or not such levies can be 

made equitable. Mr. Morgenthau’s proposed 55% rates 

(in addition to excess profits taxes) are probably ex- 

cessively severe, but an aggregate burden very close to 

his proposal, and certainly above the 40% advocated 
by others, seems unavoidable. 

In normal times the justification for substantial cor- 
porate income taxes (which are in effect taxes on 
stockholder income, levied without regard for the 
stockholder’s ability to pay or for the double taxation 
which results when personal incomes are also taxed) 
rests heavily upon the ability of business corporations 
to shift a share of the burden to others, by raising their 
selling prices or squeezing down their costs. We do 
not know how heavy a tax rate can be “diffused” in 
this fashion, but the increase from 11% in 1929 to 31% 
plus in 1941 does not seem to have prevented most 
otherwise successful corporations from making satis- 
factory net earnings, at least in good years. 

Now, however, the situation is different. Price ceil- 
ings, priorities, reduced outputs of civilian goods, un- 
controllable costs, and other war dislocations limit the 
capacity of some concerns to maintain their profit 
margins; while others, aided by profitable war con- 
tracts, enjoy greatly increased operating margins. 
Under such conditions higher income tax rates could 
readily be borne by some corporations, but would be 
very unjust to others; and some of the latter would 
doubtless be subjected to severe working capital and 
debt service problems. 

A second and equally serious inequity will arise if 
greatly increased income tax rates are levied upon 
corporations with substantial preferred stock issues 
outstanding, or whose earnings are drawn heavily from 
subsidiaries’ dividends. In the first instance (exemp- 
lified particularly by operating utilities) the income 
tax is levied upon the entire net income, but the burden 
falls wholly upon the earnings available for the junior 
stock. Mr. Morgenthau’s proposed tax increases would 
absorb approximately 35% of the earnings which re- 
mained to a large business corporation (assuming no 
excess profits) after application of the 1941 rates; but 


* Assistant Professor of Finance, University of California, Los 
Angeles. 
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if the 1941 remainder were represented one-half by 
preferred stock requirements and one-half by earn- 
ings on common, the pro- 
posed increases would 
absorb 70% of such com- 
mon-stock earnings. In the 
case of corporate earnings 
drawn from subsidiaries’ 
dividends, the increased tax 
burden would be imposedon 
subsidiaries, forcing pos- 
sible reduction in their divi- 
dends. To the extent that 
holding companies must 
meet interest charges and 
preferred dividend require- 
ments out of such tax-re- 
duced incomes, the war tax 
burden is again cumulated 
on junior stockholders. 


Reference should be 
made to the possible in- 
justice of denying the 
privilege of consolidated income tax returns to a 
group of corporations which are essentially one busi- 
ness. Any such injustice is obviously aggravated 
when. the tax rates are very high, and Mr. Morgen- 
thau’s indicated approval of consolidated returns in 
such cases is a sound position. 

Since there is no escape from high corporate income 
taxes during the war, the foregoing analysis indicates 
(1) that the increases should be borne by concerns 
with sustained or increased profit margins, not by 
those which are already bearing a war burden in cur- 
tailed operations and reduced profits; and (2) that 
senior securities—bonds and preferred stocks—should 
bear a share of the extraordinary burdens imposed 
during the war. 

This latter proposal is a bit shocking to those firmly 
grounded in the doctrine that the junior stockholders 
of a corporation should assume all the hazards and 
losses of the enterprise to the full extent of their 
equities, in return for control and unlimited possibil- 
ities for residual profits. However, it may be argued 


J. C. Clendenin 















June, 


that » 
that s 
to ta 
defini 
profi 
porat 
As 
enue 
in a 
folloy 
the fp 
1. 


at th 
m) 


duct 
stocl 

3. 
uted 
vest¢ 
year 
finec 
tion 
borr 

4. 
in @: 
or ( 





ya 
1S1- 
ted 
en- 

in 


me 
tes 
rns 
by 
ur- 
hat 
uld 
sed 


mly 
lers 
and 
heir 
ibil- 
‘ued 


June, 1942 CORPORATE 


that this is an emergency, not an ordinary situation ; 
that senior securities have no legal or contractual rights 
to tax exemption; that the common stockholder is now 
definitely deprived of his rights of control and unlimited 
profits; and that the proposal here made is for a tem- 
porary war time expedient, not a permanent policy. 

As a means of raising $9,100,000,000 of war time rev- 
enue (89% as much as Mr. Morgenthau proposed) and 
in a manner consistent with the analysis above, the 
following tax schedules are proposed as a substitute for 
the present corporate income and excess profits taxes: 

1. A tax of 744% on bond interest, to be deducted 
at the source from the amounts remitted to bondholders. 

2. A tax of 20% on all dividends paid, to be de- 
ducted at the source from the amounts remitted to 
stockholders. 

3. A corporate income tax of 20% on the undistrib- 
uted balance (if any) of the larger of (a) 4% on in- 
vested capital or (b) 45% of average earnings for the 
years 1936-39 inclusive. Invested capital is to be de- 
fined as in the present tax law, except that augmenta- 
tion because of borrowed money should be 10% of 
borrowed sums instead of 50%. 

4. A corporate tax of 70% on all corporate income 
in excess of the larger of (a) 4% on invested capital, 
or (b) 45% of average earnings, up to twice such 
amounts. 

5. A corporate tax of 80% on all corporate income 
in excess of the larger of (a) 8% on invested capital 
or (b) 90% of average earnings. 

6. A credit (capable of indefinite carryover) should 
be allowed against corporate income taxes for any 
dividend taxes withheld from stockholders in excess 
of 20% on the larger of (a) 4% on invested capital or 
(b) 45% of average earnings. However, this credit 
should not be allowed for dividend taxes imposed on 
preferred dividends applicable to accumulations from 
prior years. (Dividends on preferred should be re- 
garded as first applicable to current requirements, then 
to accumulations.) 

7. Taxable net income should be computed by cor- 
porations (as at present) after deducting 85% of divi- 
dends received from taxed domestic corporations. 

8. Any corporation may claim as a refund for cor- 
porate purposes, the full sum of any bond interest 
taxes or dividend taxes deducted from interest or divi- 
dends received by it, to an amount not exceeding the 
interest and dividend taxes levied upon its own 
disbursements. 

9. On personal income tax returns the interest and 
dividend taxes withheld should be treated as deduc- 
tions from income, not as offsets against the income 
tax obligation. 

Items (6) and (8) of the above schedule perhaps 

fequire some explanation. Item (6) is designed to 


INCOME TAX 











































335 


avoid double taxation when corporate dividends ex- 
ceed the 45% of base earnings or 4% on invested cap- 
ital which forms the 20% tax bracket. Item (8) 
avoids double taxation of interest or dividends which 
pass from subsidiaries to holding company to ulti- 
mate investor, or from business corporation to bank 
or investment trust to ultimate investor. No definite 
proposal with regard to tax treatment of small corpo- 
rations is made here; an arbitrary minimum of $15,000 
each on the 20% and 70% tax brackets would suffice. 

These suggested schedules actually propose a slight 
reduction from present levels in the rate of levy on 
taxable corporate incomes which have declined 43% 
or more from the base period, or which are below 
5.1% on invested capital. This seems reasonable, 
since most of the decreased or low earnings represent 
war sacrifices in volume or profit margins or both. 
On large corporations whose profits remain equal to 
those of the base period, these proposed taxes in-- 
crease the burden on net income from 32% (1941 rate) 
to 4814%; this means that the war burden increase 
takes 24% of the net income which would have re- 
mained after application of the 1941 rates; the increase 
in levy on the already-taxed common-stock earnings 
is materially greater than the total burden proposed 
on preferred dividends. On net incomes which are 
higher than those of the base period the 80% tax 
bracket applies the familiar excess profits tax principle. 

The following statistical exhibit illustrates the im- 
pact of the 1941 rates, Mr. Morgenthau’s 1942 sugges- 
tions, and the proposed schedule, under various 
assumed conditions: 


Sec. 
Morgenthauw’s 
Schedule 


1941 
Schedule 


This 
Schedule 
I. Tax liability of an all- 

common-stock corporation 

earning $1,000,000 of tax- 

able net income in base 

period and 

(A) Earning the 

amount in 1942...... $ 322,860 

(B) Earning $2,000,000 in 

1942 


$ 558,175 $ 485,000 


1,022,710 1,429,925 1,285,000 


154,750 221,250 125,000 


II. Results on a corporation 
subject to bond interest 
of $250,000 and preferred 
dividends of $250,000, 
which has operating earn- 
ings (before interest and 
income tax) of $1,000,000 
in base period and 
$1,000,000 in 1942 
(A) Taxes paid .... ... $ 241,910 
(B) Net payment to bond- 

CS 
(C) Net payment to pre- 
eee 
(D) Available for common 
dividends 


$ 417,581 $ 382,500 


250,000 250,000 231,250 


250,000 250,000 200,000 


258,090 82,419 186,250 


{Turn to page 370] 





























































































































































































































































The Price Ceiling and Taxation 


By PAUL 





ITH the recent adoption of the price ceiling 

the problem of taxation must be recon- 

sidered. In substance, the government clings 
to its fundamental principle of tax policy, namely, of 
basing practically all war taxation on a heavy increase of 
the income tax from individuals and corporations. Ac- 
cording to the Treasury Revenue Revision Bill of 1942 
in the proposed total tax increase of 8,610 million 
dollars only 1,340 million dollars is expected from 
excise taxes, the rest falling on the income tax paying 
public or in the main, as heretofore, on some 7,000,000 
persons.’ 


Basic Faults of Tax Policy 

This policy has two basic faults: (1) The additional 
revenue is absolutely inadequate for the tremendous 
war budget—expected to reach some 75 billion dollars 
within a year—and leaves a much greater deficit (some 
50 billion dollars in the fiscal year 1943 in addition to 
a deficit of 20 billion dollars for the fiscal year 1942) 
than could be tolerated in any system of a rational 
war finance policy; and (2) there is very little anti- 
inflationary influence in a highly progressive income 
tax. It is incomprehensible that in a war economy a 
fundamental requirement is not clearly understood, 
namely: since a large proportion of national produc- 
tion is diverted for war purposes, it is not so much 
the ability to pay that must be taken into considera- 
tion when framing the tax policy as the amount spent 
by each individual. In a war economy restriction of 
consumption—to the amount of goods available for 
civil use—is the most important aim of all economic 





policy. Anyone who has an increased or considerable 
income but spends little on himself is not disrupting 
the balance between the nation’s increased income 
and reduced supply of consumers’ goods. 


$25,000 Income Ceiling 

The President’s message recommends a most un- 
usual tax measure: “No American citizen ought to 
have a net income, after he has paid his taxes, of more 





* Professor at Northwestern University, Evanston, III. 


1 The lowering of the tax-exempt minimum from $800 to $750 and. 


from $2000 to $1500 has increased the number of returns consid- 
erably but the new registrants added a comparatively negligible 
amount of revenue and have simply greatly increased the clerical 
work of the tax collectors. The new proposal of the Treasury to 
lower exemptions to $600 and $1200 means again, in substance, 
considerable additional increase of the income tax for the same 
7,000,000 ‘‘basic’’ taxpayers only, and the insignificant revenue 
expected from the new lowest group is hardly worth collecting. 
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than $25,000 a year.” This provision enacted into the 
statute book will affect about 12,000 persons only and 
the Treasury will receive from it a comparatively in- 
significant amount of about 175 million dollars (accord- 
ing to calculations based on 1939 statistics of income) 
and even less if the various state income taxes, etc., 
be deducted. 

In other words, the confiscation of all private in- 
comes above $25,000 will be sufficient to cover the 
expenses of only one day of war expenditure. There 
is no need of going into any discussion whether such 
an enactment will or will not hamper the needed ad- 
ditional investment in many useful branches of in- 
dustry because of hazards under war conditions. It 
would probably be much more rational to permit in- 
comes above $25,000 provided they are usefully rein- 
vested or compulsorily applied to buying government 
securities. 

Since this “income ceiling” is void of any revenue 
raising importance, has no anti-inflationary meaning 
whatever, and affects literally only the proverbial 
“upper ten thousand,’—we must look at this pro- 
posal merely as a political move to make a future 
wage control more acceptable to the labor unions, as 
widely interpreted in some quarters. 

Perhaps through a proper explanation to the labor 
masses as to the futility of such drastic “income ceil- 
ing” and its possible drawbacks we may, in a demo- 
cratic manner, prevent its uncompromising execution. 
The far-reaching price ceiling alone gives the labor 
class such great advantages that no particular penaliz- 
ing of the “upper ten thousand” is necessary. 


Equality of Sacrifice 

On the contrary, now with the general price ceiling 
is the time to insist on much greater pecuniary sac- 
rifices from the whole population which is not serving 
in the Army: it is decidedly a particular privilege to 
be permitted to serve the nation in this war and some 
equality of sacrifice from the civil population com- 
mensurate to the sacrifices of the men in the Army— 
if it can ever be commensurate—must be demanded! 


General Price Ceiling 


The proclamation of the general price ceiling came 
at a time when there was a considerable general rise 
of prices in a comparatively short time. Since the end 
of 1940 up to March, 1942, wholesale prices rose ap- 
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proximately 22 per cent, retail prices about 19 per cent, 
cost of living about 13 per cent, weekly industrial 
wages about 26 per cent, and total factory pay rolls 
about 37 per cent.” 

Nevertheless, there has been no particularly abnormal 
high buying and the consumer has not felt the curtail- 
ment of output yet, because up to the present there has 
been a large accumulation of merchandise stocks.* This 
situation may change, however. The announced price 
ceiling policy did not proclaim a definite freezing of 
wages, and the total wage fund is likely to increase 
considerably. At the same time the amount of produc- 
tion for civil use is likely to shrink, partly because of 
price restrictions and reduced profit possibilities. 


Cost of Living 

The price ceiling is aimed primarily at keeping the 
cost of living at a low level. It should be clearly under- 
stood that this is not a policy of “regulating” prices 
on commodities which cannot be supplied in sufficient 
quantities, or cannot be imported, or may become the 
prey of speculators and monopolists. The clearly de- 
fined aim of our government is to keep the cost of 
living at a low level! The danger is that stabilized 
cost of living invites the present amount of spending 
and does nothing to reduce it. On the other end of the 
balanced economy, the abolition of the forty-hour week 
in the production of consumers’ goods may be helpful, 
since this will stimulate the output of such goods and 
permit keeping the prices at a low level.* 

To keep prices artificially down is a tremendously 
dificult task. If it results in a considerable decrease 
of production it may have grave consequences. We 
may have low prices but sometimes no merchandise 
on the shelves. No doubt one of the reasons why 
Germany lost the First World War was too great a 
regimentation of prices thus discouraging the output 
of agricultural products. 


Fiscal Policy 

In order to be sufficiently successful the low-cost-of- 
living policy needs a very skillful fiscal policy: it must 
strongly counteract the gap and bottleneck between 
the increased money resources of the population- 
chiefly in form of wages—and the reduced amount of 
consumers’ goods available. The drastic taxation of 
all larger incomes is likely to lower the revenue from 
the income tax in the coming vears and thus compel 


—_—_. 


*In explaining his Regulation the Price Administrator, Leon Hen- 
derson, points out that since the outbreak of war in September, 1939, 
the prices of basic raw materials have risen by 66 per cent, one half 
of Which has been during the past 12 months. Wholesale prices 
since September, 1939, have increased 31 per cent, two thirds of 
Which occurred during the past 12 months. Retail prices of foods, 
clothing and home furnishings have risen since September, 1939, by 
23 per cent, of which more than three-fourths occurred during the 
past 12 months. 

‘Cf. Survey of Current Business, April 1942. 

‘This was very ably stated in a letter of Professor Benjamin M. 
Anderson to the Editor of the New York Times, May 3, 1942. 
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increased taxation of the mass population in the near 
future. The sooner this is done, the better. 

Consequently, whatever our political sympathies 
may be, we have to encroach on this very broad tax 
base in a rather drastic way. Without it no Price 
Administrator will be able to keep the cost of living 
low and there might even develop the worst kind of 
speculation, bootlegging in common goods on the re- 
stricted price list and petty profiteering. 


Mr. Henderson on Tax Policy 


Price Administrator Henderson emphasizes quite 
correctly that “there can be no effective price control 
while at the same time there is so large an amount 
of excess purchasing power. . The universal price 
ceiling serves as the framework for other policies 
which will diminish the inflationary gap.” [He calcu- 
lates that the demand or purchasing capacity may 
exceed the supply of goods available during 1942 by 
17 billion dollars.|] “It makes possible,” he continues, 
“an effective labor policy, more stringent income and 
excess profits taxes, and greatly enhanced savings.” 
In this reasoning there is only one flaw. The highly 
progressive income and excess profits taxes have hardly 
any anti-inflationary effect and do not reduce in any 
substantial measure the greatly increased purchasing 
capacity of the population. In the additional 17 bil- 
lion dollars of purchasing capacity, after the payment 
of the existing taxes, by far the greater part remains 
in the hands of the labor class. The amount of wages 
and salaries paid out rose from 53 billion dollars in 
1940 to 65 billion dollars in 1941 or 12 billion dollars 
at a time when total national income rose from 77 
billion dollars to 94 billion dollars. This means that 
other classes increased their income by only 5 billion 
dollars (the chief beneficiary was the farmer class, 
whereas the receivers of dividends were at the bottom). 
Factory pay rolls from 1939 to March, 1942, rose 77 
per cent. We should not minimize this fact and we 
must divert this additional purchasing power into 
taxes and also—for the time being—into savings. 
There is no way out! 


Sales Tax Needed 


The low-cost-of-living policy requires the most 
natural, under the existing war conditions, tax of a sales 
tax type: the pressure must be placed on a reducing con- 
sumption possibilities. It is a mistake to suppose that 
primarily a fight against non-essential consumption 
must be waged: luxuries are not likely to develop 
and very seldom will they become a strain on the avail- 
able man-power or raw materials. And who will switch 
from the essential to non-essential production under 


war conditions! Whatever our philosophy, the most 
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important aim in our tax policy must be the reduction 
of the general purchasing capacity of the population, 
particularly with reference to common goods. 

A sales tax may go far in this direction without in- 
flicting serious hardships. Those whose dollar income 
is to be curtailed by increased taxation will have in 
the price ceiling a guarantee that their real income will 
not be further impaired by price increases. The pyra- 
mided sales tax or, what I prefer to call the temporary 
turnover tax (TTT as described in the May, 1942, 
issue of Taxes), is the most natural to adopt in the 
system of price ceiling as proclaimed by our government. 

A high retailers’ sales tax of 10 per cent (with a 
yield of 5.8 billion dollars), as proposed by the Cham- 
ber of Commerce of the United States before the Price 
Ceiling Order was issued, is less suitable for the gen- 
eral framework of the adopted price ceiling technique: 
(1) It would create, due to its high rate, some adminis- 
trative difficulties in levying the tax from articles 
submitted to a price ceiling and those not submitted 
to it; (2) the process of shifting, which is essential in 
a general sales tax, would be retarded by a 10 per cent 
rate in comparison with a low one, as in a pyramided 
sales tax; (3) although we may agree that consumers 
in general should be taxed 10 per cent at retail, we 
cannot adopt this simple device after the Price Ceiling 
Order because the price ceiling has in view to readjust 
and even to cut off the somewhat over-expanded level 
of wholesale prices ; and (4) the 10 per cent rate would 
be highly exposed to evasion and would need a much 
larger staff of collectors than we have at the present time. 


A wholesalers’ or a manufacturers’ sales tax alone 
would present the same difficulties since only a more 
moderate rate at each stage will smoothen the general 
technical difficulties of such a tax.® 


Pyramided Sales Tax or TTT 


If instead of a 10 per cent retailers’ sales tax we 
would adopt a 2 per cent pyramided sales tax (TTT) 
which would yield not much less (about 4 billion 
dollars, to be more precise), it could be levied on the 
following principles codrdinated with the Price Regu- 
lation Decree. 


Sales Tax and Price Regulation 


The General Maximum Price Regulation in Sec- 
tion 7 foresees the possibility of a sales tax as affecting 
the natural price level: 


“Any tax upon the sale of a commodity or service levied 
by any statute of the United States or statute or ordinance of 
any state or subdivision thereof which becomes effec- 
tive after March 31, 1942, if the statute or ordinance 
levying such tax requires or permits the seller to state and 





5’ For details see my article on ‘‘A Temporary Turnover Tax”’ 
(TTT) in Taxes, May, 1942, p. 264 f. 











collect the tax separately from the price paid by the purchaser, 
and the seller does separately state it, the seller may collect 
the tax in addition to the maximum price.” ® 


Exempt Commodities 

There is a number of commodities and services which 
are excepted from the Price Regulation, for instance, 
any raw and unprocessed agricultural commodity or 
greenhouse commodity, eggs and poultry, milk prod- 
ucts (except fluid milk and cream sold at retail and 
all cream) including butter, cheese, condensed and 
evaporated milk, flour, mutton and lamb, fresh fish, 
seafood and game, dried prunes, nuts (but not pea- 
nuts) and some other articles. The exemption for 
agricultural products was made chiefly in view of legal 
restrictions which forbid a price limitation of agricul- 
tural products below the 110 per cent parity. 

Since the price for these articles is not restricted no 
special provision for the pyramided sales tax (TTT) is 
necessary, and it should be forbidden to charge the tax 
at any stage as a separate item which is in strict com- 
pliance with Section 7 of the Price Regulation. The 
actual market price will take care of the increased 
tax load, and the natural competition of other com- 
modities on the restricted list (for instance, fresh beef 
competing with the exempted mutton) will keep the 
unregulated price at a reasonable level. I believe that 
the price exemption for eggs and milk products should 
remain for the future since this will greatly encourage 
their supply and thus spare the population from a 
shortage of food products which may result from stiff 
price regulation, as happened in European countries 
during the First World War. 


Maximum Priced Commodities 

The sale of commodities for which a maximum price 
is prescribed shall be taxed by the TTT as follows: 
Retailers pay a 2 per cent tax on the total amount of 
sales of such commodities. They are permitted to 
charge the amount of tax to the individual purchasers 
as a “Federal 2 per cent Turnover Tax” according to 
Section 7 of the Price Regulation provided they sur- 
render the full amount of the tax so collected to the 
Treasury as per the TTT law. 

In the case of small trading enterprises with a total 
amount of sales (turnover) not over $3,000 per calendar 
quarter a lump sum license fee may be made in ad- 
vance (see Section 11 of my Temporary Turnover 
Tax Bill on page 266 of Taxes, May, 1942) in lieu of 
the would-be 2 per cent Federal Turnover Tax, but in 
this case the enterprise is not permitted to charge the 
tax on the purchasers as a separate item or to in- 
crease the maximum price on account of the tax. The 
Treasury and the Price Administrator should treat 
these retailers as leniently as possible (a low license 
fee!) since it is particularly the large body of small 
~ © New York Times, April 29, 1942. 
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retailers which will have considerable difficulty in 
adapting themselves to the Price Regulation. No re- 
tailer, however small, is prohibited from charging the 
2 per cent tax on the purchases on general lines, pro- 
vided he keeps all the necessary records, files the 
prescribed tax returns, and surrenders to the Treasury 
the collected 2 per cent tax in the regular way. Any 
retailer on the lump sum fee arrangement, if surpass- 
ing the limit of total sales ($3000 per quarter), should 
pay a penalty of double the underpaid fee. This lump 
sum fee arrangement will certainly appeal to many 
small enterprises because they will be able to attract 
customers through non-charging the federal sales 
(turnover) tax on each sale as would other retailers. 
The Price Regulation, Section 8, specifies definitely 
that “lower prices than those established by this regu- 
lation may be charged, demanded, paid or offered.” 


Producers, Manufacturers and Wholesalers 


Producers, manufacturers and wholesalers must pay 
the 2 per cent federal tax on all their sales, but should 
not be permitted to add this item to the maximum 
prices established for any commodity or to charge it 
separately. In general, the wholesale prices as they 
prevailed in the base period (March, 1942) in many 
cases have outrun the retail prices and therefore this 
rule will not inflict too great a hardship on the whole- 
saler or manufacturer. There will be a “roll-back” of 
price, as the Administrator calls it, when readjusting 
the margin between retail and wholesale prices with 
the added amount of tax. 

In such branches of trade and industry where the 
margin was not sufficient and undue hardship may be 
inflicted through the compulsory absorption of the 
tax, the Tax Administrator should permit the neces- 
sary adjustment on general lines of the Price Regula- 
tion (Sections 18 and 19). In this case a general rise 
of the price commensurate with the shifted (pyramided) 
burden of the tax may be permitted (evidently not 
over 5 per cent of retail price or not over 2 per cent 
on all or some stages of the commodity’s passing from 
producer to retailer) with the provision that the re- 
tailer is not entitled to charge as a separate item more 
than the regular 2 per cent tax which he will have to 
pay to the Treasury himself on his own turnover. It 
should be noted, however, that in general there will 
be from one to three months’ lapse between the time 
when the purchasers pay the tax to the sellers and 
the time when the latter will pay the collected amounts 
to the Treasury each calendar quarter. Consequently, 
the use of this money in the meantime will present an 
advantage to the sellers. The possibility of an in- 
creased TTT rate (2.5 or 3 per cent instead of the 
regular 2 per cent rate) for enterprises with very 
large turnover (as proposed in Section 3 of my TTT 
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Plan) seems now, with the general price ceiling, to 
be less justified and under the new regulation would 
entail greater technical complications. 

Another combination of levying the TTT can be 
offered: the tax is levied at 1 per cent on the sales 
effected by producers, manufacturers and wholesalers 
(without permitting them to charge it as a separate 
item), but the retailers would be taxed at 3 per cent 
with the right to charge this tax as a separate item. 
With the abolishment of the forty-hour week for the 
output of consumers’ goods there certainly would be 
full justification for an increased rate of the TTT on 
manufacturers and wholesalers. 

Thus the collection of the pyramided sales tax 
(TTT) at a comparatively low rate will not present 
great technical difficulties. With the system of Price 
Regulation, as adopted now, it will even be facilitated. 
The whole staff of the Office of Price Administration 
supervising the price structure and the Treasury staff 
collecting the TTT, together with the state inspectors 
where a state sales tax is collected, may mean a powerful 
apparatus to combat evasion. The TTT will become 
the largest single revenue producer in American 
federal finance, as it became in France, Germany, Bel- 
gium, Italy, Austria, Czechoslovakia, Greece, Hungary, 
Netherlands, Turkey and particularly in Soviet Russia. 


Rationing or Excises 


Some kind of rationing may be justified only with 
reference to such goods which simply cannot be pro- 
duced within our boundaries in any sufficient quantity, 
or else a substantial reduction of demand may be 
achieved more appropriately by a stiff excise tax (gaso- 
line, sugar, etc.). As soon as a ration card system is 
introduced an abnormal situation arises: all begin to 
purchase the rationed commodity to the limit although 
in normal times many used to buy a smaller quantity. 
It would be disastrous to introduce rationing of com- 
mon agricultural products in this country and artifi- 
cially to keep a low price on them. 

Whether we like it, or not, the Treasury cannot 
afford to lose any amount in the total revenue collected 
from excises. The yield from the gasoline tax must 
even be increased and I do not see any reason why in the 
interest of saving tires alone a 10-cent per gallon fed- 
eral tax should not be introduced. Tobacco must yield 
much more and a system of graduated tax on cigar- 
ettes is advisable. The prices on cigarettes (now under 
price ceiling) will rise and the population will under- 
stand its war tax implications. Stamp taxes should be 
increased or developed (on checks, receipts etc.). A 
simplified system of rationing combined with an excise 
tax may be introduced, viz.: customers must choose 
in their locality a definite grocery where they intend 
to buy coffee and tea. Each purchase must be entered 
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into a register at the grocery, the customer paying a 
5 or 10 cents per pound sales tax for coffee and tea 
respectively. Postage or savings stamps must be 
affixed in the register for controlling purposes and ad- 
vance payment. The return of containers, as in the 
case of tin tubes or worn out articles, (woolen clothes, 
galoshes, etc.) may be prescribed at each purchase. 


Compulsory Savings 


All this taxation alone will not be sufficient. The 
population must save in addition and save more and 
more so long as the war lasts. President Roosevelt 
and Secretary Morgenthau believe that a simple ap- 
peal to the American public will suffice to produce the 
necessary billions of subscription to war bonds. No 
doubt, most astonishing results have been achieved 
already and the subscription exceeds and is likely to 
exceed all expectations, particularily with the new 
house-to-house canvass. 


Contrary to all predictions and to the usual con- 
ception, the Americans are now saving money more 
than at any time before,—partly because no other 
profitable investment is now possible,—but no infla- 
tion panic has developed as yet except in a few com- 
modities and in real estate speculation. The harsh 
tax policy with reference to corporations has discour- 
aged the purchasing of stocks as an escape from the 
depreciation of the dollar. This refraining from in- 
vestment in stocks may have dangerous consequences 
for the post-war period, but anyhow Americans are 
now saving money in unprecedented amounts. Secre- 
tary Morgenthau in a letter to the 63,747 companies 
now operating under the payroll savings arrangement 
laments that American workers purchase on the av- 
erage $7.50 a month or only 4.8 per cent of the pay of 
those participating instead of $20 he would like to see 
them subscribe. The average of the entire employee 
group, participating or non-participating, is only 2 per 
cent of the pay and Mr. Morgenthau would like to see 
it raised to 10 per cent.® 


Nevertheless, the total amount subscribed is as- 
tonishingly large and the participation amazingly 
great. We know that some trade unions already have 
voted for a 10 per cent wage deduction for the bond 
purchase. The new house-to-house canvass may add 
billions. 


Evasion of Civic Duty 

Under such conditions it seems most natural to pro- 
claim a universal compulsory subscription to the 
government bonds. Otherwise there is no “equality 
of sacrifice.” Of course, the compulsory subscription 
never means any sacrifice at all but without it people in 
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the same position are given an opportunity to evade their 
civic duty to support the national financial war effort! 
We have universal military conscription, a ceiling 
of incomes, priorities, complete regimentation of na- 
tional economy and of price levels and we hesitate to 
apply compulsory savings for all and everybody ! 
After Pearl Harbor, my first thought in the way oi 
financing the war was to offer a plan of a universal 
compulsory savings scheme. This project was at once 
submitted by me to the Secretary of the Treasury and 
published in the January, 1942, issue of Taxes under 
the title: “Compulsory Emergency Savings Plan.” 
Such a scheme at a 10 per cent rate would yield to 
the Treasury some 20 billion dollars within a year. 


Compulsory Subscription to Government Bonds 

Under this plan any sale, any payment, any trans- 
action must be accompanied by a 10 per cent com- 
pulsory purchase of defense (war) savings bonds or 
stamps. In the ordinary sales at any shop the savings 
stamps would be paid for and affixed on privately 
manufactured or officially prepared forms or ordinary 
sheets and cancelled with the signature or the seal 
of the retailer. The stamps would be exchanged for 
bonds when they had accumulated to the amount of 
$18.75. The collection would be automatic. A com- 
pulsory 10 per cent should be extended to all trans- 
actions, rent payments, doctor, attorney and other 
professional fees, wages and salaries, dividends and 
interest, real estate transfers, trust fees, annuities, 
gifts, hotel bills, public utility charges, and wholesale 
and manufacturing sales, etc.’ 

Nobody would suffer from such a compulsory sav- 
ing. In cases of some hardship any subscriber could 
apply for repayment on presenting the necessary proof 
of need. Holders of life insurance policies should be 
permitted to pay their premiums with compulsorily ac- 
quired bonds. Ninety per cent of the value of sub- 
scription may be accepted as collateral for bank loans. 


No Interference with Voluntary Subscription 
This compulsory subscription would not interfere 
with the voluntary subscription to war savings bonds 
because the latter will retain the privilege of redemp- 
tion at all times whereas the compulsorily subscribed 
bonds naturally will be withheld from redemption until 
maturity. The great danger of the present war savings 
bonds is their redemption privilege, rather high rate 
of interest (2.9 per cent cumulative in 10 years) and 
tremendous accumulation of one kind of bonds all 
maturing almost at the same time. A diversification 
of voluntarily subscribed bonds is urgently needed.” 
[Turn to page 375] 





* For details see Taxes, January, 1942, p. 42. 
8 A Plan of a Popular War (Bonus Bonds) Loan framed on the 
lines of the regular Soviet loans was submitted by me to the Secre- 


tary of the Treasury in January, 1942. It is published in the Finan- 
cial World. 
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The Tax-Exempt Security 
During the Civil War 


By ALFRED G. BUEHLER* 


HE TREASURY Department of the Federal 

Government is now vigorously seeking to place 

the federal income tax upon the interest received 
by investors from state and local government obliga- 
tions. Until this year the Treasury was content to 
urge the taxation of the income of future issues of state 
and local securities, but this policy has been abandoned 
and now it is proposed to tax the income of outstand- 
ing issues as well. The more drastic Treasury pro- 
gram follows the previous federal action of imposing 
the income tax upon federal securities issued after 
March 1, 1941. Since earlier federal loans were sold 
with the promise of tax exemption, the Treasury holds 
that it would be a breach of faith to begin to tax them. 
However, the Treasury feels no moral obligation for 
the tax exemption of outstanding state and local loans 
and it would proceed to place the federal income tax 
upon them. 


The latest phase of the battle over the tax-exempt 
security can be understood only as it is related to the 
earlier stages of a controversy which has continued for 
over a century. The common man probably wonders 
why there should be so much excitement over the 
question of tax exemption when the Sixteenth Amend- 
ment to the Constitution declares, “The Congress shall 
have power to lay and collect taxes on incomes, from 
whatever source derived.” No language could seem 
Yet this phrase in the Consti- 
tution and similar clauses in the Civil War income tax 
laws and in the income tax law of 1894 have been the 
source of endless controversy. 


plainer in its meaning. 


The Treasury has argued that the early federal in- 
come tax laws were clearly designed to reach all income, 
including the interest upon governmental obligations, 
federal, state, and local. This interpretation is in line 
With a report issued by the Department of Justice in 


a 


* Associate Professor of Public Finance, University of Pennsyl- 
Vania, 


1939, which stated, 
“Under income tax 
acts prior to the 
Amendment, gross in- 
come included all in- 
come derived from 
certain enumerated 
sources and from any 
other source what- 


91 


ever. Alfred G. Buehler 
The Treasury has 


therefore attempt- 
ed to demonstrate that the Constitution does not pro- 
hibit the application of the federal income tax to 
state and local securities and that these as well as 
the federa! loans should be taxed in order to raise 
revenues for the prosecution of the total war against 
the Axis powers and to distribute the burdens of 
taxation more equitably among the various income 
classes. State and local government officials, on the 
other hand, deny that taxation would be constitutional 
and contend that it would be economically and 
politically unwise. Thus a century-old feud is again 
renewed and the shades of Alexander Hamilton, John 
Marshall, and other early leaders are being called to 
the fiscal battlefront. 








Origins of the Tax-Exempt Security 

The venerable institution of tax-exempt loans orig- 
inated in colonial finance. The colony of Massachu- 
setts enjoys the distinction, according to Mr. Henry F. 
Long, the present Tax Commissioner of the Common- 
wealth of Massachusetts, of introducing the precedent 
of exempting government loans from taxation in 1694.” 
Federal loans were first exempted in 1791, when a loan 
of $820,000 floated in Antwerp was specifically freed 
from all American taxation forever. Alexander Ham- 
1See the letter of transmittal by James W. Morris, Assistant At- 


torney General, in Taxation of Government Bondholders and Em- 
ployees, 1939, p. viii. 


2See the statement by Mr. Long in Tax-exempt Securities, Hear- 


ings before the Committee on Ways and Means, 76th Congress, 1st 
Session, 1939, p. 145. 
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ilton, the first Secretary of the Treasury, was a pro- 
ponent of the non-taxation of federal loans because he 
thought it would be unfair to the investors in federal 
obligations to reduce their incomes by taxation. 

While the early history of the tax-exempt security is 
obscure, the practice of tax exemption is a long-stand- 
ing American tradition. The state and local govern- 
ments began very early to exempt their securities from 
property taxation in order to lower their costs of bor- 
rowing. When Pennsylvania inaugurated her personal 
property tax in 1831, the loans of the state were declared 
to be exempt. Tax exemption was also frequently 
engaged in by the states in their income taxes during 
the nineteenth century. In commenting upon the 
prevalence of tax-exempt securities in 1898, Professor 
Henry C. Adams characterized the situation by ex- 
plaining that in spite of criticism of exemption, “It is 
common for the states to exempt from taxation the 
bonds which they issue.” * 

The doctrine of tax exemption was strengthened by 
the decisions of the Supreme Court which affirmed that 
it was contrary to the Constitution for the state and 
local governments to impose their property taxes upon 
federal loans. The Federal Government collected no 
income tax before the Civil War and could obtain no 
revenues from taxing state and local debts. It did not 
collect a property tax either and therefore had no 
opportunity to enjoy fiscal gains from taxing these 
debts. Why should the state and local governments 
be allowed to garner in revenues from taxes upon fed- 
eral securities when the Federal Government would 
enjoy no reciprocal advantages and would have to pay 
higher interest costs because of taxation? Since the 
states and localities could not tax federal securities 
why should they tax their own and thus face the 
necessity of borrowing at less favorable terms? 


The Civil War Controversy 


By the time the Civil War broke out in the 1860’s 
the foundations of tax exemption had been laid by 
federal and state borrowing practices and by the deci- 
sions of the Supreme Court. The doctrine had already 
been established that state and local taxes could not be 
placed upon federal loans and this doctrine was to be 
reaffirmed during the conflict because some of the state 
and local governments were not content to lose rev- 
enues from their inability to levy their property taxes 
and their income taxes too upon federal loans. Despite 
the fact that federal income taxes were collected during 
the Civil War, no one seems to have seriously advanced 
the proposal to extend these taxes to the interest upon 
state and localloans. Clearly, in this era as in the pre- 
vious decades, the states were the aggressors and the 
Federal Government was on the defensive. 





3H, C. Adams, The Science of Finance, 1898, p. 318. 
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After some years of controversy over the issue of 
permitting state and local taxation of federal securitics, 
Secretary of the Treasury McCulloch said in 1865 that 
if the states were allowed to impose their property 
taxes upon federal obligations, the federal interest 
rates would rise three points.* Discussion of the ques- 
tion continued after the war, and in 1869 Secretary of 
the Treasury Boutwell argued that federal securities 
should be exempt from all taxes with the possible 
exception of the federal income tax.® 


In an effort to placate the states, after numerous 
demands for the privilege of taxing federal loans as 
property, the Senate Finance Committee proposed in 
1867 that a federal tax should be imposed upon future 
issues of the federal debt and that the revenue obtained 
from the tax should be apportioned among the states 
according to their population. The states were to 
receive a part of the tax which would approximate, in 
the aggregate, the revenues which they might obtain 
from property taxes upon the federal loans. Con- 
gress was not willing to have the federal credit bur- 
dened by such taxation, however, and the plan was 
rejected. 


The Civil War Loan Acts 


The loan acts of Congress during the Civil War 
reflected the federal attitude toward state taxation. 
Congress specified that the loan of 1863 and certain 
loans thereafter should be free from state and local 
taxation. This was a warning to the eager state and 
local governments that they could not hope to collect 
their property taxes from these loans. This doctrine 
was not entirely original with Congress, which was 
merely reaffirming the principle of federal exemption 
from state and local taxation that the Supreme Court 
had previously enunciated, although an early Con- 
gress had declared the loan of 1791 to be tax exempt. 
The federal loans during the Civil War were subject 
to the federal income tax, but the loans of 1870 and 
subsequent years were exempt from federal, as well as 
from state and local, taxes. It was pointed out in 
Congress that the income tax was not too well enforced 
upon federal bondholders and was consequently not 
producing great revenues from the federal loans. It 
was also realized that taxation tended to increase the 
federal borrowing costs. 


Looking backward, the insistence of Congress that 
the federal loans could not be taxed by the state and 
local governments and the Supreme Court decisions 
upholding this point of view would seem to imply that 
the Federal Government likewise lacked the power to 
tax the securities issued by these governments. The 





* Secretary of the Treasury, Annual Report, 1865, p. 26. 
5 Secretary of the Treasury, Annual Report, 1869, p. 17. 


*Senate Finance Committee, Report No. 4, 40th Congress, 24 
Session, 1867. 
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members of Congress during the Civil War were cer- 
tainly familiar with the early thesis of federal immunity 
from state and local taxes. James A. Garfield declared 
in the House of Representatives in 1868 that the states 
could not tax federal bonds because the Constitution 
prohibited taxation and also because the loan acts 
forbade it.? 


\Vhen Congress imposed stamp taxes in 1864 upon 
the various writs and legal instruments employed in 
the state courts, the states challenged the authority of 
Congress to collect the taxes and Congress was moved 
to withdraw the offensive taxes. The Supreme Court 
also declared in 1869, in Veazie Bank v. Fenno,™* that 
the legitimate authority of the states was not a proper 
subject of the federal taxing power. The doctrine was 
already established, according to some authorities, that 
the Federal Government could not tax necessary state 
agencies. 

Reference has been made to the Civil War income 
tax laws by the Treasury to demonstrate that the 
phrase in the Sixteenth Amendment, “from whatever 
source derived,” included the income of state and local 
securities. The Treasury has cited the similar lan- 
guage of the Civil War acts and has argued that 
Congress clearly intended to include all income of 
every description at the time of the Civil War and that 
this viewpoint was prevalent at the time. The laws of 
1861 and 1862 did nominally place a tax upon “income 
from any source whatever,” and the later laws fol- 
lowed the same pattern.’ Does this prove, however, 
that Congress really purposed to tax state and local 
government loans? 


Actually, the taxes of the Civil War period were 
imposed upon wages, salaries, personal earnings, the 
interest of corporations, and the interest of federal 
securities. No specific mention of the interest of state 
and local loans crept into the laws, although the laws 
did declare explicitly that the interest on federal se- 
curities should be taxed. No attempt was made to tax 
the state and local bonds, and no movement got under- 
way to tax them. The fact that state and local loans 
were not listed in the federal income tax laws and the 
fact that the Treasury seems to have exerted no effort 
to tax these loans would seem to cast doubts upon the 
proposition that taxation, and not tax exemption, was 
plainly the intention of Congress. 


It is true, of course, that the laws included a catch-all 
phrase which would seem to extend the federal income 
taxes to every kind of income and that the Treasury 
did endeavor to collect the taxes from the salaries of 
state and local government officials, until the Supreme 


_ 


™ Congressional Globe, 40th Congress, 2d Session, 1867-1868, Part V, 
Appendix, pp. 444-450. 

8 8 Wall (U. S.) 533. 

For the languauge of the Civil War income tax laws see J. S. 
Seidman, Legislative History of the Federal Income Tax Laws. 
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Court ruled, in Collector v. Day,** that this taxation was 
unconstitutional. But it is also true that Represen- 
tative Morrill, in speaking for the Ways and Means 
Committee in the House in 1862, asserted that one 
advantage of the proposed new income tax was that 
it would reach the salaries of state officials and would 
thereby compel them to share in bearing the costs of 
the war.® Is it not significant that Mr. Morrill said 
nothing about the possible application of the tax to the 
income from state and local obligations? If Congress 
intended to tax them, why was this purpose not revealed 
in the Congressional debates? Why, also, was no 
action taken to place a tax upon them? 


Congress did, of course, leave the details of enforc- 
ing the law to the Treasury and only stated the general 
principles in the law, but a deliberate intention to tax 
state and local loans would hardly be covered by 
omitting all reference to them. Furthermore, if the 
Treasury was instructed to tax these loans, why where 
no steps taken totax them? Either the Treasury was 
unaware of the desire of Congress to tax state and 
local securities, if there was such a desire, or it disre- 
garded the Congressional purpose because it thought 
it was unwise to proceed to collect the tax. The more 
logical interpretation would appear to be that there 
was no evident thought in Congress that the securities 
should be taxed, since there seems to have been no 
discussion of the proposal, and there was also no move 
to execute such a plan.’° 


The Income Tax of 1894 


The first federal attempt to collect an income tax 
from the holders of state and local government loans 
accompanied the efforts to enforce the income tax of 
1894. The Civil War income tax was allowed to 
expire in 1872 before any movement had arisen to tax 
state and local securities. The law of 1894, as the 
Treasury has noted, was levied upon particular types 
of income mentioned and also upon income “from any 
other source whatever.” In deference to the decision 
of the Supreme Court in Collector v. Day, supra, after 
the Civil War, the law specifically exempted the salaries 
of state and local officials. It did not, however, men- 
tion the interest of state and local government obliga- 
tions. At the time the Treasury sought to apply the 
tax to this interest in order to test the meaning of the 
phrase, “from any other source whatever,” which it 
then held was intended to mean such interest as well 





8811 Wall. (U. S.) 113. 

®See his remarks as published in the Congressional Globe, March 
12, 1862, 37th Congress, 2d Session, pp. 1194-1197. 

10 Joseph A. Hill, whose article on the Civil War income taxes has 
been cited by the Treasury spokesmen, studied the Civil War acts 
and their enforcement, but he significantly fails to mention any 
proposal or effort to tax the income from state and local loans, 
although he does refer to the opinion expressed by Mr. Morrill that 
the salaries of state officials would be taxed. See J. S. Hill, ‘‘The 


Civil War Income Tax,’’ Quarterly Journal of Economics, 1894, 
Volume VIII, pp, 416-452, 
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as other income. This interpretation the Treasury 


still holds to be the correct one. 

What light does the Congressional discussion of the 
revenue bill of 1894 shed upon the Treasury position ? 
When Senator Hill of New York proposed that the bill 
should be amended to exempt the interest from state 
bonds, since it already provided exemption for the fed- 
eral bonds which were issued with the exemption 
privilege, debate was precipitated over the meaning of 
the bill, its constitutionality, and the economic and 
political effects of taxing state securities. Some of the 
Senators feared that unless state bonds were explicitly 
exempt the Treasury would endeavor to tax the inter- 
est upon them along with other receipts, while others 
took the position that specific exemption was unneces- 
sary because taxation would be unconstitutional. In 
view of the absence of a Supreme Court decision deal- 
ing particularly with the constitutionality of a federal 
tax upon the interest on state and local loans, the con- 
fusion in the Senate is understandable, although some 
of the constitutional authorities of the day were certain 
that such taxation would not be permissible. 


Senator Hoar declared that the Senate was rather 
evenly divided in opinion over the probability that a 
tax upon the income of state bonds would be found to 
be constitutional by the Supreme Court. In defending 
the phrasing of the proposed income tax, as later spon- 
sors of the Sixteenth Amendment were to do also, 
Senator Lindsay of Kentucky explained that the bill 
Was not intended to tax state bonds, that it contained 
no provision for such taxation, and that the constitu- 
tion would prevent this taxation. Hence it would be 
unnecessary to insert a specific exemption of the in- 
come of state bonds." 

The debate in the Senate over the meaning of the 
income tax bill of 1894 was indecisive, and when the 
constitutionality of the measure was questioned in an 
appeal to the Supreme Court both sides of the con- 
troversy started off with the assumption that Congress 
had evinced a specific intent to include the income 
from municipal bonds within the words “from any 
other source whatever.” The Attorney General took 
this position because the Treasury sought to tax this 
income, while the taxpayer accepted this interpreta- 
tion because his attorneys wished to argue that the 
law should be overthrown on the ground that it was 
unconstitutional. 

No clear mandate is revealed in the Senate discus- 
sion, however, that the tax should be collected from 





1 He said, ‘‘It seems to me this discussion rests upon an assump- 
tion that the bill contains a provision taxing the securities of a 
state and of subordinate municipalities. The bill contains no such 
provision, and by no rule of constitutional interpretation can it be 
held to contain such a provision, . . . There is nothing in the bill 
that indicates an intention on the part of the Congress of the United 
States to tax the state agencies, or the state bonds, or the bonds of 
any subordinate municipality.’’ Congressional Record, 53rd Con- 
gress, 2d Session, 1894, volume 25, part 7, pp. 6810 and 6814. 
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the holders of state and local debts. 
include a provision in the 1894 income tax bill to 
specifically exempt the interest upon state and local 
loans was voted down 30 to 27.1 A considerable 
number of the Senators, some twenty-eight, did not 


The proposal to 


vote. Those who voted against the proposal appar- 
ently included two groups, those who were opposed to 
exemption and those who believed it was unnecessary 
to require exemption explicitly because the Constitu- 
tion demanded it. Certainly there was no overwhelm- 
ing demonstration in Congress for the taxation of state 
and local government securities. It seems more 
sensible to conclude, in view of the divided opinion in 
the Senate, that the Senate was not agreed that the 
phrase, “from any other source whatever,” was in- 
tended to include the interest from these obligations. 
As everyone knows, the Supreme Court, after consid- 
ering the evidence, ruled that the taxation of the 
interest of municipal loans was unconstitutional. 


Conclusions 


The controversy continues unabated over the mean- 
ing of the words in the Sixteenth Amendment to the 
Constitution, “from whatever source derived.” The 
Treasury maintains that the earliest income tax laws, 
which contained similar words, were intended to in- 
clude the income from state and local government debt 
issues and that from 1861 to 1913 this intent has been 
clear and unmistakable. In view of the history of the 
tax-exempt security, one may question the soundness 
of this position. 

The tax-exempt security was an issue during the 
Civil War because the state and local governments 
sought to place their property taxes upon federal loans 
and the discussion of the period centered around the 
wisdom of this action. It is evident that Congress did 
not want such taxation to occur because a number of 
the Civil War loan acts forbade it. On the other hand. 
there was no agitation in Congress for the Federal 
Government to tax the income of state and local loans 
and no tax was actually placed upon this income. Ii 
“actions speak louder than words,” the argument seems 
convincing that Congress and the Treasury were agreed 
that the Civil War income taxes were not framed to 
tax the interest of state and local government obligations. 

The issue between the federal, state, and local gov- 
ernments was not again joined until the abortive in- 
come tax of 1894 became an object of controversy. In 
general, Congress appears to have been indifferent to 
this issue, but some of the Senators thought that the 
new income tax should apply to state and local se- 
curities and that such taxation might be constitutional. 
Other Senators differed from these [Turn to page 370] 





12 Congressional Record, 33rd Congress, 2d Session, 1894, volume 
26, part 7, p. 6820. 
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Dangers of Double Domicile and Double Taxation 


By GUSTAVE SIMONS* 


N RECENT years persons possessing great wealth 
and residing in states such as New York, where 
personal incomes are subject to taxation by the 

state as well as by the Federal Government, have fre- 
quently sought to establish domicile in other states 
such as Connecticut, having no income tax provisions, 
or lower inheritance taxes. 

in almost every instance, however, it has been im- 
possible to divorce all commercial, cultural, social and 
charitable connections with the state of origin. Ac- 
cordingly in many recent cases it has been discovered 
that when the taxpayer dies, the new state will levy 
an inheritance tax, while the old state will continue to 
insist that domicile therein has never been terminated, 
and will likewise tax the estate of the decedent. The 
result is that two different states hold the same individual 
to have been domiciled exclusively in each of those states, 
with double taxation resulting. 

The most notorious case of double taxation in recent 
years has been that of Dr. Dorrance, founder of Camp- 
bell Soups, whose estate was taxed some $20,000,000 
in New Jersey and a like sum in Pennsylvania, each 
state ruling that he was a resident. 

It has been repeatedly held that a determination by 
one state that an individual was domiciled in that 
state was not binding upon the government of another 
state which could determine that the taxpayer was 
domiciled in it and assess a tax accordingly.’ 

The United States Supreme Court has expressly 
ruled that double taxation is not unconstitutional. 


“Worcester County Trust Co. v. Riley (1937), 302 U. S. 292, 
82 L. ed. 268, 58 S. Ct. 185, said: ‘Petitioner’s real concern 
is that the judgment of the California court, if it should decide 
that the decedent was domiciled there, may be erroneous or 
may conflict with that of the Massachusetts courts. But 
conflicting decisions upon the same issue of facts do not 
necessarily connote erroneous judicial action. Neither 
the Fourteenth Amendment nor the full faith and credit clause 
requires uniformity in the decisions of the courts of different 
states as to the place of domicil, where the exertion of state 
power is dependent upon domicil within its boundaries.— 
Hence it cannot be said that the threatened action of respond- 
ents involves any breach of state law or of the laws or Con- 
stitution of the United States.’ ” 


It is true that in Texas v. Florida,? the United States 
Supreme Court took jurisdiction of the dispute be- 
tween several states regarding the domicile of the 


__.. 


* Member of the New York Bar. 

‘Cases of double domicile as aforesaid are: In re Dorrance, 115 
N. J. Eq. 268, writ of certiorari denied, 298 U. S. 678; Re Paris 
(1919) 107 Mise. 463; Re Cummings (1911) 142 App. Div. 377; and 
Tilt v, Kelsey (1907) 207 U.S. 43. 

* 306 U. S. 398. 
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decedent, the late Col. Green. This was accomplished 
only because so many different states claimed Col. 
Green as a resident, that if all had separately prevailed, 
there would not have been sufficient assets in the 
entire estate to pay all of the separate taxes levied by 
the separate states, with the result that at least one of 
them would have been left without the means of col- 
lecting the tax due it. 

In most instances, such as that of the Dorrance 
Estate, the danger of double taxation merely destroys 
the major portion of the estate, but not all of it, thereby 
excluding the estate from the remedy before the Su- 
preme Court and subjecting it to separate and incon- 
sistent attacks by two or more states. 

It is surprising what slender reeds can be leaned 
upon by the state in establishing domicile on the part 
of a citizen who had tried to make good his escape. 

In one case the individual had gone to Florida, had 
purchased a home there, had described himself as a 
Florida resident in his will, had paid a poll tax there 
as a resident, and so on. Against this, the State of 
New York successfully relied upon the fact that the 
decedent had remained a Director of a New York com- 
pany, that he had a bank account here, a safe deposit 
box, and contributed to New York charitable and 
religious organizations.° 

In other case the decedent had lived on the Island 
of Nassau for many years, had filed tax returns in the 
State of New York as a non-resident (which status 
apparently had not been questioned at the time the tax 
returns had been filed). Yet, the ownership of real 
estate in New York and the maintenance of a bank 
account, were held as strong evidence in the successful 
attempt of New York to establish his domicile here.* 

In another case, an individual paid taxes in Connecticut 
as a resident thereof, Connecticut was recited as her 
place of residence in a separation agreement, and her 
passport recited that she was a Connecticut resident. 
Vacations and most of her time were spent in Connecticut. 
An apartment in New York was occasionally occupied. It 
was held that this did not preclude a finding that New 
York was her official place of residence.® 

In re Estate or William E. Benjamin,’ great weight 
was given to the fact that valuable objects of art lo- 
cated in New York were insured in [Turn to page 374] 





3 In re Mark’s Estate, 27 N. Y. Supp. (2d) 493, 494. 
4In re Strebeigh’s Estate, 27 N. Y. Supp. (2d) 569. 
5 Pignatelli v. Pignatelli, 8 N. Y. Supp. (2d) 10. 
6176 Misc, 518. 















































































































































































































































XCELSIOR! Atop the massive State Capitol 
commanding a view of the city of Albany and 
the neat farms on either side of the silvery 
Hudson flies the official flag of New York bearing the 

state slogan, ’xcelsior. Truly 

a fitting slogan for the 

mighty Empire State. It 

means “higher.” 

Many a taxpayer gazing 
at that slogan has muttered 
wryly, “Must have thought 
of taxes when they figured 
that one out.” 

Taxes and government 
costs in New York had in- 
deed followed the trend sug- 
gested by the slogan. In 
the short period of time from 
1934 to 1938, state costs had 
doubled. 

In 1939, the Governor pro- 
posed the highest budget 
in the history of the state 
totaling $419 million. In 
addition he asked for $60 
in new taxes. That was the 
It touched off a 
taxpayers’ revolt the likes 


last straw. 


of which has not been seen 
since the Boston Tea Party. 
Today, New York boasts of 
the lowest state budget in six years. It appears to be 
about the only state in the country that is consistently 
reducing its costs. Flash in the pan, you ask? Hardly. 
For four straight years now the state budget has been re- 
duced. Many millions of new and onerous taxes have 
been avoided. Tax consciousness is widespread. And 
last April New York’s taxpayers pocketed their first 
big dividend in the form of a reduced state income tax 
which in some cases was 50 per cent lower than in 
1941. That saving was mighty welcome, following as 
it did the heavy federal income tax a month earlier. 
You could hardly blame the average New Yorker for 
grinning broadly. He had done a job and done it well. 


What New York State has done other states can do 





* Executive Vice President, Citizens Public Expenditure Survey 
of New York State. 


Taxpayer Offensive in New York 


By L. RICHARD GUYLAY* 


L. Richard Guylay 
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as well. Certainly few states can present as discourag- 
ing a picture as existed in New York prior to 1939. 
State and local expenditures were constantly edg- 
ing upward. More than 11,000 political subdivisions 
—counties, municipalities, 
townships, school, park, sew- 
age, and water supply dis- 
tricts — had the power to 
spend public funds in the 
state. Many had the power 
te issue bonds and levy 
taxes. This system not only 
was wasteful and extrava- 
gant in itself, but also delied 
whatever scattered and spo- 
radic attempts had 
made to bring order out of 


been 
the chaos. Tax conscious 
ness was at a notoriously 
low ebb in New York. The 
citizen was unarmed, un- 
informed and disillusioned. 
Control of “democratic” 
processes had passed into 
the hands of well-knit pres- 
In 1938, a 


group of businessmen sens- 


sure groups. 


\ ing that the need was (elt 


for a unifying agency to 
direct and codrdinate the 
efforts of citizen groups 
seeking better government at a lower cost organized 
the Citizens Public Expenditure Survey. The Survey 
was expected to provide the leadership, procedures, 
trained personnel and technical facilities for a mass 
reawakening of New York’s citizenry to its civic 
responsibilities. 

Four basic elements comprise the program of the 
Citizens Public Expenditure Survey. These are (1) or- 
ganization, (2) fact-finding, (3) public education, and 
(4) citizen action. Regardless of whether a problem 
is local or state-wide in scope, its solution can usually 
be found by following the four steps of this program. 


Organization 


The despairing cry of “What can we do about taxes* 
has been heard across New York State for many years. 
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Oppressed by heavy real estate taxes on top of a variety 
of direct and indirect state and federal taxes, the 
citizen searches, often for years, for relief. He is will- 
ing to do anything he can to help himself—the problem 
is “what.” 

The organization of a local taxpayer association is 
a logical answer to this problem. 
ficulties soon present themselves. Even the simple 
mechanics of organizing are time-consuming. Shall 
the association be incorporated? What about by- 
laws? How much dues to charge? Shall political 
officeholders be admitted to membership? What kind 
of program? 

Numerous pitfalls must be avoided and the initial 
energy and enthusiasm of the organizers must be con- 
served if the association is not to die of exhaustion 
even before its birth. 

For example, leading citizens of the City of Oswego 
recently began discussing the need for a local tax- 
payers’ organization. One of them had heard about 
the Citizens Public Expenditure Survey and a letter 
was sent to Albany. 

“Could the Citizens Public Expenditure Survey be 
of help in Oswego?” 

“Of course we could help,” the Survey replied. 
“That’s our job and glad to do it.” 


Yet numerous dif- 


First-off a kit of supplies was sent to the men of 
Oswego. By-laws? Here was a sample set used suc- 
cessfully by other associations. Procedure for incor- 
poration was attached. Suggestions were included for 
the structure of the board of directors, the committees 
required. Tips were given on how to conduct a mem- 
bership drive. 

Then a field man of the Citizens Public Expenditure 
Survey was sent to Oswego. His job was to familiarize 
himself with the local problems and be of every pos- 
sible help. He began by seeing the men who had 
started the movement and then helped enlist other 
prominent citizens. He suggested a preliminary meet- 
ing. Mistakes usually made by other associations 
could be avoided. Organizing plans were completed 
and a date for a large public meeting was set. Publicity 
Was arranged, newspaper editors seen. At the general 
meeting officers were elected, by-laws adopted, dues 
established. A program of activity for the year was 
laid out. 


The “Oswego Tax Control League” was organized. 
Ss 


Fact-Finding 

Today, more than 300 active taxpayer associations 
are on the alert in New York State. In addition to 
these taxpayer associations, the fieldmen work closely 
with all other organizations that have an interest in 
governmental spending. One year there were 932 
Organizations codperating in seeking state budget re- 
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ductions. These included Chambers of Commerce, 
civic, women’s, business and luncheon clubs and farm 
organizations like the state and local granges. 

The success of any taxpayer movement depends to 
a large extent on the kind and quality of research 
backing it up. Facts on governmental finance com- 
prise the ammunition without which no sustained 
attack is possible. 

Research alone, however, is not capable of accomplish- 
ing effective tax relief. Numerous examples of “cold 
storage” research exist—cases in which research pro- 
jects are undertaken for their own sake and then laid 
aside to be forgotten. 

Taxpayer organizations soon find the need for facts 
on local expenditures. In many cases it will suffice to 
make a simple analysis of appropriations and expendi- 
tures and compare these with previous years. Addi- 
tional facts can be obtained from public records and 
from officials themselves. Thus armed, the citizen 
groups can hold their officials to strict account for the 
expenditure of all public funds. 

In communities where government costs appear 
exorbitant, something more is required. Income and 
outgo statements may balance. Funds may be expended 
in full accordance with the law. Yet costs may run 
far in excess of comparable communities. No ordinary 
audit would tell why. Ordinary research methods fre- 
quently won’t furnish the reason. 

It is obvious in these cases a new approach is needed. 

An example of the new technique of public adminis- 
trative engineering developed by the Citizens Public 
Expenditure Survey can be found in Lackawanna. 
Residents of that steel city on the shores of Lake Erie 
had organized a taxpayers’ association in 1940. They 
felt that an ordinary inquiry into what appeared to 
them to be excessive spending by the city would not 
provide a solution. Instead, they engaged the survey 
staff of the Citizens Public Expenditure Survey to 
make a thorough-going investigation into every phase 
of their government. 

Six highly trained governmental specialists went to 
Lackawanna. For months they dug into original records, 
checking entries, vouchers, contract specifications. 
They went out into the field to appraise methods at 
first hand, observing municipal employees at their 
work, inspecting materials, machinery and equipment. 

Constantly before the investigators was the one 
question: “Is the taxpayer getting a dollar’s value 
for every tax dollar spent?” 

The survey report not only told what was wrong, 
but made specific recommendations for improving 
services and reducing costs. Improved purchasing 
methods, reduction in personnel, reorganization of 
certain departments and tighter administrative con- 
trol would save $206,000 annually, the report said. On 
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October 15, the new budget for 1942 was announced 
calling for a 24 per cent cut in the real estate tax rate. 


Public Education 

Before a citizenry can become articulate it must first 
be well informed. The problem of driving home the 
disastrous effects of governmental extravagance and 
irresponsible financial policy has been made difficult 
by the following popular misconceptions: 

“Soak the rich—they can afford it.” 

“TI don’t pay taxes.” 

“Santa Claus lives in Albany.” 

The apathy of the public was of long standing. 
Political leadership was indifferent. Shibboleths were 
passed around in place of unpleasant facts. Blue sky 
was up for sale. 

Attempts were made by some organizations to arouse 
the public but usually failed because motives were 
self-centered. Public thought on taxes was aimless 
and frequently not constructive. There was no such 
thing as a mass opinion for economy in government 
in New York. 

“Cries for economy are like the proverbial baying 
at the moon,” said the New York Times in Febru- 
ary, 1939. 

The public education policy of the Citizens Public 
Expenditure Survey is based on the theory that tax 
relief can only be had if a majority of the people de- 
mand it. 

No need to talk to the man already in church. Effec- 
tive results can come only when the story of taxes is 
taken home to Sweeney—the workman, the voter, the 
taxpayer of the Empire State—in language he can 
understand. He is shown that taxes are as important 
as the quarter of his income they consume. They are 
as interesting as those three months a year he spends 
working to pay them. He finds them in whatever he 
buys, in whatever he eats, and wherever he goes. 
Taxes are the stuff orie-fourth of his life is made of. 

The vehicles for publicity by the Citizens Public 
Expenditure Survey are many. Radio, the public plat- 
form, the press are all utilized. But in all of this a 
special effort is made to dramatize and personalize the 
message. Thus public addresses are usually accom- 
panied by illustrated charts or slide films. News stories 
contain the human element. Pamphlets, circulars, 
magazine articles get wide circulation. The Citizens 
Public Expenditure Survey publishes its own standard 
size newspaper, The New York State Taxpayer. 

“The common man has spoken and the outpouring 
of his wrath should convince the Legislators that he 
has reached the limit of his endurance,” said the Glens 
Falls Times in February, 1940, following a huge budget 
hearing attended by 10,000 persons, the largest such 
hearing in history. 


Citizen Action 


June, 1942 





Possessing the facts, having the machinery of or- 
ganization and backed up with widespread sympathy 
for his cause, the citizen taxpayer can now take the 
action necessary to get results. 

Citizen action takes many forms. Legislators are 
flooded with protests. Oswald D. Heck, speaker of 
the Assembly, said during one budget session he alone 
received 127,000 pieces of mail. 

Mass meetings are held. Hundreds of local mass 
meetings each year are dramatic proof that the citi- 
zens of New York are taking an active part in their 
government. In addition to these local meetings state- 
wide rallies are held two or three times a year. 
lative hearings are well attended. 

Another effective way in which citizen action is 
taken is in the round-table approach. In many com- 
munities it was learned that the taxpayers could sit 
down in a cooperative way with their elected repre- 
sentatives and thrash out many a financial problem. 
Experience has proved that many public officials will 
work for economy if they have support. Cooperation 
between officials and taxpayers can thus be achieved. 

The results from the activity of the Citizens Public 
Expenditure Survey have not been limited to the state 
level alone. Last year, for example, 39 of the 57 up- 
state counties showed net budget reductions. The 
press is exceptionally alert and extremely cooperative. 
Both political parties have now recognized the organ- 
ized taxpayer movement as a major crystallization of 
public sentiment and the demands of taxpayers will 
receive increasing attention in the forthcoming elec- 
tion. In fact, the 1942 legislative session was marked 
by the competition between Republicans and Demo- 
crats to see which party could do the most for the 
taxpayer and to win the credit therefor. 

The taxpayer movement has a definite place in 
democracy. The fundamental principle of govern- 
ment rule by the majority has been superseded in prac- 
tice by the rule that the wheel that squeaks the loudest 
gets the most grease. High government costs are 
partly attributable to the demands of groups inter- 
ested in specific purposes. 


Legis- 


Nowhere have these pressure spending groups been 
more powerful than in New York State. 
have their methods been more reckless. 

Senate Majority Leader Joe R. Hanley said of these 
pressure groups: “Opponents of the budget cuts are 
conducting the most brutal propaganda campaign ! 
have ever seen during my experience in the Legis- 
lature.” 


Nowhere 


Logic and the best public interest do not always 
support the demands for increased spending. Expen- 
sive government is not necessarily efficient government. 
And in all cases the demand for [Turn to page 375] 
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Criticism of the Jurisdiction of 
The U.S. Board of Tax Appeals 


By ALEX SCHLAFFER** 


I. Introduction 

OR A PROPER understanding of the jurisdic- 

tion of the United States Board of Tax Appeals, 

it is desirable to know something about the 
jurisdiction of federal administrative agencies, to be 
able to visualize the place of the Board in the federal 
administrative process, to be acquainted with the 
historical background leading up to the Board’s crea- 
tion, and to be familiar with the legislative history 
of and the statutory provisions relating to the Board’s 
establishment and jurisdiction. 


Administrative Agencies in General 


The federal administrative process is as old as the 


Government itself. Its steady development parallels 


the growth of governmental regulation in dealing with 


the problems of modern society. The practical solu- 


tion to these problems within the framework of the 
tripartite form of government was the creation by 
Congress of administrative agencies, which were gen- 
erally entrusted with executive, legislative, and judi- 
cial functions. Federal administrative agencies have 
been differently defined and classified, and, naturally, 
the total number varies depending on the unit to be 
taken as constituting an “agency” as well as on 
the concept applied in designating an agency as 
“administrative.” 1 


Definition of Administrative Agency 

In the proposed majority bill included in the Report 
of the Alttorney General’s Committee on Administrative 
Procedure an agency is defined as follows: 


“ . . any department, board, commission, authority, corpo- 
ration, administration, independent establishment, or other 


* Dissertation submitted in partial fulfillment of the requirements 
for the degree of Doctor of Juridical Science at New York Univer- 
sity, School of Law. 

** Certified Public Accountant and Member of the New York Bar. 

Author’s Preface.—The writer believes that there is no necessity 

for scrapping the existing machinery for the redetermination of 
controversies involving income, additional income, estate, and gift 
taxes because the introduction of needed improvements will answer 
the needs of taxpayers and the Government. The federal tax struc- 
ture is so complicated that profound and continuous research is 
required in order to formulate needed improvements relating to 
the different parts of the tax system. 
_This study has been restricted to a critical examination of the 
jurisdiction of the United States Board of Tax Appeals: an analysis 
of the Board’s jurisdiction at the present time, an appraisal of the 
defects revealed, a review of the various reforms proposed by others, 
and an exposition of the recommended reforms. Matters relating 
Strictly to procedure and practice before the Board have not been 
considered in this work. 

In analyzing the present jurisdiction of the Board, the writer has 
avoided the enumeration of a great number of cases and the pyra- 
Miding of citations because inclusive citation is neither practicable 





subdivision of the ex- 
ecutive branch of the 
Government of the 
United States which 
is empowered by law 
to determine the rights, 
duties, immunities, or 
privileges of persons, 
other than persons in 
their capacity as em- 
ployees of the United 
States, by the making 
of rules and regulations 
or by adjudications 
which are unreviewable 
except by the courts. 
Where the context 
warrants, ‘agency’ means 
more particularly the 
officer or group. of 
officers within an agency 
as above defined who 
are not subordinate 
or responsible to any 
other officer therein.” ? 


This definition is 
not intended to in- 
clude legislative 
courts * such as.the Court of Claims, Court of Cus- 
toms and Patent Appeals, Territorial Courts, and the 
Courts of the District of Columbia. Furthermore, the 
definition does not include agencies which do not sub- 
stantially affect persons outside the Government 
through rules and regulations or the adjudication of 
rights. The United States Board of Tax Appeals is 
an executive or administrative board, and is not a 
court.* It is an administrative agency within the 
meaning of the aforementioned definition. What is 
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nor desirable, but he has endeavored to select the cases in which 
the law is most ably expounded. Furthermore, the writer has tried 
to avoid the undue refinement of non-essentials and prolonged dis- 
cussion of cases. 

The recommendations set forth herein relating to the extension 
of the Board’s jurisdiction are based upon a study of its existing 
jurisdiction, a critical appraisal of the defects revealed, a consid- 
eration of various reforms proposed from time to time, and an 
examination of the changes brought about by the high rates and com- 
plicated provisions of the revenue acts enacted after the year 1939. 

1See Report of the Attorney General’s Committee on Adminis- 
trative Procedure, Sen. Doc. No. 8, 77th Cong., 1st Sess. (1941) 7-8. 

2 Id. at 192-193, Sec. 2(a). By contrast, the definition of ‘‘agency’’ 
in the minority bill is: ‘*. each office, board, commission, inde- 
pendent establishment, authority, corporation, department, bureau, 
division, or other subdivision or unit of the executive branch of the 
Federal Government, and means the highest or ultimate authority 
therein.’’ Id. at 217, Sec. 102(a). 

3See Katz, ‘‘Federal Legislative Courts’’ (1930) 43 Harvard L. 
Rev., 894-924; Comment (1933) 43 Yale L. J. 316-323. 

4See Old Colony Tr. Co. v. Com., 279 U. S. 716, 725, 49 Sup. Ct. 
499, 502, 7A. F. T. R. 8875, 8878, 1 ustc J 408 (1929). 
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an administrative agency in any particular case de- 
pends upon definitions of terms. 


Types of Federal Administrative Agencies 

The particular relationships * between the Federal 
Government and the general public largely determine 
the types ° of administrative agencies, their relation- 
ships to others,’ functions performed, forms of admin- 
istrative action,* the procedures employed,® enforcement 
of administrative action,’ and the controls over 
administration." 

A rather simple general classification of federal 
administrative agencies is: (1) agencies which in a 
substantial way affect private interests by their power 
to make rules and regulations or by their power to 
adjudicate in particular cases, and (2) agencies which 
are not significant for possession of rule-making or 
adjudicatory powers. Another convenient division is: 
(1) agencies which carry on the direct work of admin- 
istration, and (2) agencies which act in a controlling 
capacity. The place of the United States Board of 
Tax Appeals under either of the two broad classifica- 
tions is obvious. 


Jurisdiction of Administrative Agencies in General 

The power of an administrative agency is derived 
from the statutes. Thus, the power of a federal admin- 
istrative agency to hear and determine controversies 
must be traced back to some Congressional act. 


Legislative History of the Board of Tax Appeals 

The high rates and complicated provisions of the 
revenue acts enacted during and after the first World 
War soon revealed the necessity for a satisfactory 
mechanism to handle tax disputes between taxpayers 
and the Government. An attempt was made to fill 
this need by the creation of boards within the Bureau 
of Internal Revenue. Although these boards proved 
to be very helpful, they failed to satisfy the demands 
of taxpayers for an agency independent of the Bureau 
of Internal Revenue to hear and decide controversies 
before payment. The harsh rule of payment first and 
litigation afterwards was sought to be mitigated.” 
The resulting reform was the creation of the Board 
of Tax Appeals. 


Boards within Bureau of Internal Revenue 


The complex provisions of the Revenue Act of 1917 
led the Secretary of the Treasury to authorize the 
appointment of a group of prominent business and 





5 See Blachly and Oatman, Federal Regulatory Action and Con- 
trol (1940) 12-39. 


6 Id. at 40-55. 

™Id. at 40-55. 

8 Id. at 56-82. 

%Id. at 83-91. 

W Id. at 92-106. 

11 Jd. at 107-131. 

12 See Everett Knitting Works, 1 BTA 5, 6 (1924). 
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professional men, designated as the Excess Profits Tax 
Advisers, to assist the Commissioner of Internal key- 
enue in analyzing and interpreting the new law.” 
Later on, certain members of this group supplemented 
by others were organized into a special administra- 
tive unit known as the Excess Profits Tax Reviewers." 
This unit was absorbed in the main by the Bureau 
of Internal Revenue.’” 

A large number of difficult and important cases were 
arising, so Congress saw a need for a board of tax 
advisers to assure fair and adequate consideration of 
every case.*® As a result, the Advisory Tax Board 
was created under the Revenue Act of 1918 as a tempo- 
rary tax advisory body to the Bureau of Internal 
Revenue.’ It was composed of six members appointed 
by the Commissioner with the approval of the Secre- 
tary of the Treasury. The function of the Board was 
to pass upon any question relating to the interpreta- 
tion or administration of the income, war profits, or 
excess profits tax laws and report its findings and 
recommendations to the Commissioner. The Com- 
missioner might elect to submit questions to the Board, 
but upon the request of any taxpayer directly inter 
ested, the requirement to submit questions was man 
datory. The procedure for the submission of questions 
and practice before the Board was prescribed in the 
regulations.’* The Board was actually organized’ on 
March 13, 1919, but a few months later, on October 1, 
1919, it was dissolved?° because the members of that body 
were compelled to return to their own personal affairs. 

The functions of the Advisory Tax Board were 
assigned to the newly organized Committee on Ap- 
peals and Review." This Committee was created 
from the personnel of the Bureau of Internal Revenue 
and was responsible only to the Commissioner. It was 
entirely independent of the Income Tax Unit. The 
members of the Committee heard and considered cases 
appealed *? by taxpayers and studied questions sub- 
mitted by the Income Tax Unit or the Commissioner. 
In all instances, the conclusions of the Committee were 
submitted to the Commissioner, and upon his approval 
the recommendations were accepted by the Income 
Tax Unit as the final conclusions of the Bureau. 





13 Rep. Com. Int. Rev. (1918) 9. 

44 Jd. at 12-13. 

15 Rep. Com. Int. Rev. (1919) 12-13. 

1H. R. Rep. No. 767, 65th Cong., 2nd Sess. (1918) 38; Sen. Rep. 
No. 617, 65th Cong., 3rd Sess. (1918) 58. Also see Hearings before 
Committee on Ways and Means on H. R, 12863, 65th Cong., 2nd Sess. 
(1918), regarding the establishment of a permanent administrative 
board with powers not only of an advisory nature, but also of a 
judicial nature (p. 366), and the creation of a commission inde7 nd- 
ent of the Bureau of Internal Revenue to hear claims for diminution 
of assessment or reclamation of taxes erroneously overpaid und 
also to furnish information to the public upon the construction of 
the law and of the regulations (pp. 863-866). 

17 Revenue Act of 1918, Sec. 1301(d). 

18 U.S. Treas. Reg. 45, Art. 1701-1702. 

1%” Rep. Com. Int. Rev. (1919) 13. 

20 Td. at 13-14. 

21 Rep. Com. Int. Rev. (1920) 14-15. 

22 For procedure on appeals from the Income Tax Unit, see 3 Cum. 
Bull. 370 (1920). 
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Establishment of Board of Tax Appeals 
Under the Revenue Act of 1924 


The Committee on Appeals and Review, which was 
in operation since its organization on October 1, 1919, 
was not an improvement over the Advisory Tax Board. 
The general objections ** raised to its procedure were: 
(1) the appeal is from the action of the Bureau of 
Internal Revenue, yet it is taken to the Committee on 
Appeals and Review, which is in and is a part of the 
Bureau; (2) in the hearing on appeal, the officer who 
is to hear the appeal acts both as advocate and judge; 
(3) most doubtful issues are decided in favor of the 
Government because the taxpayer has the right to test 
an unfavorable decision in the courts whereas the cor- 
rectness of a decision in favor of the taxpayer cannot 
be tested in the courts; and (4) the necessity in most 
cases to visit Washington for the hearing on appeal 
is expensive and burdensome to the taxpayer. Nat- 
urally, recommendations were made for the establish- 
ment of a board to handle the settlement of disputes 
between taxpayers and the Bureau of Internal Rev- 
enue.** Congress did not take any action at that time 
disturbing the status quo. Nevertheless, however, the 
need for a further study of the problems was recog- 
nized,?°> and a Tax Simplification Board was estab- 
lished in the Department of the Treasury by the 
Revenue Act of 1921.2° The duty of the Board was 
to investigate the procedure of and the forms used by 
the Bureau in the administration of the internal rev- 
enue laws and to make recommendations to Congress 
with respect to the simplification thereof. 

The Tax Simplification Board made formal recom- 
mendations to the Secretary of the Treasury and Com- 
missioner of Internal Revenue and numerous informal 
recommendations and suggestions to the responsible 
heads of units and divisions of the Bureau of Internal 
Revenue.** The Board was not satisfied with the Com- 
mittee on Appeals and Review as a tribunal to hear 
appeals. It pointed to the anomaly of providing for 
an appeal from a proposed additional assessment and 
prescribing that the appeal be taken to the officer who had 
announced his intention of making the additional as- 
sessment.?® To remedy the existing situation, the Tax 


“HH. R. Rep. No. 179, 68th Cong., 1st Sess. (1924) 7-8; Sen. Rep. 
No. 398, 68th Cong., 1st Sess. (1924) 8-9. 

**See Hearings before Committee on Ways and Means on H. R. 
82/5, 67th Cong., 1st Sess. (1921), recommending the establishment 
of decentralized boards and a board of final appeal, appointed by 
the Secretary of the Treasury, with authority to settle tax contro- 
versies (pp. 70-73), and the creation of a settlement committee ap- 
pointed by the Commissioner (pp. 141-143). Also see 61 Cong. Rec. 
7526 (1921), for bill introduced in the Senate providing for the 
organization of a legislative court to be known as the Court of 
Internal-Revenue Appeals for the purpose of hearing and determin- 
ing more expeditiously disputes which arise in the office of the Com- 
missioner of Internal Revenue. 

* H. R. Rep. No. 350, 67th Cong., 1st Sess. (1921) 16; Sen. Rep. 
No. 275, 67th Cong., ist Sess. (1921) 33. 

*° Revenue Act of 1921, Sec. 1327. 

7 See Report of the Tax Simplification Board, Sen. Doc. No. 271, 
67th Cong., 4th Sess. (1922) 1-8; H. R. Doc. No. 103, 68th Cong., 
Ist Sess. (1923) 1-20. 

**H. R. Doc. No. 103 id. at 10-11. 
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Simplification Board recommended the establishment 
of a Board of Tax Appeals to hear and decide appeals 
by taxpayers from additional assessments of taxes 
proposed by the Commissioner of Internal Revenue.”® 
The following suggestions *° were made with respect 
to such an appellate body: (1) the Board should be 
independent and its decisions should not be subject to 
review by the Commissioner of Internal Revenue; 
(2) its proceedings should be informal; (3) its mem- 
bership should be capable of expansion or contraction 
in order to dispose of the work ; (4) its members should 
be appointed by the Secretary of the Treasury ; (5) its 
members should be allowed to function in groups in 
various parts of the United States; (6) if a taxpayer 
is dissatisfied with the decision of the Board, the tax- 
payer should be required to pay the tax but should 
still have the opportunity of bringing a suit to recover 
back the amount paid; and (7) if the Government is 
dissatisfied with the decision of the Board, it should 
be permitted to bring suit in court to collect the as- 
serted tax liability, but should not be permitted sum- 
marily to assess and collect the tax. 

On November 10, 1923, or a month before the Tax 
Simplification Board rendered its second report, the 
Secretary of the Treasury sent a communication to 
the Chairman of the Committee on Ways and Means 
of the House of Representatives recommending the 
enactment of legislation providing for the establish- 
ment of a Board of Tax Appeals in the Treasury but 
independent of the Bureau of Internal Revenue, before 
which the proceedings were to be informal, to hear and 
determine cases involving the assessment of internal 
revenue taxes.*? The provisions relating to the Board 
of Tax Appeals appearing in the first draft of the Rev- 
enue Bill of 1924, which was commonly known as the 
“Mellon Bill,” incorporated the suggestions of the 
Secretary of the Treasury. There were objections to 
the provisions relating to the Board of Tax Appeals 
under the original bill in the hearings before the Com- 
mittee on Ways and Means,” and thereafter the Com- 
mittee reported out a draft of the bill in which the 
Board was entirely outside the Treasury Department 
and the members were appointed by the President.** 

The Senate Committee, after hearings,** made vari- 
ous changes in the bill as reported to it from the House 
of Representatives. The bill as reported by the Com- 
mittee on Finance provided that the “Board shall be 
an independent agency in the executive branch of the 
Government,” and extended in some respects the 





29 Ibid. 

% Ibid. 

31 Rep. Sec’y Treas. (1923) 10. 

32 See Hearings before Committee on Ways and Means on Revenue 
Revision, 68th Cong., 1st Sess. (1924) 108, 112, 461, 470-471. 

3H. R. Rep. No. 179, 68th Cong., ist Sess. (1924) 8. 

% See Hearings before Committee on Finance on H. R. 6715, 68th 
Cong., 1st Sess. (1924) 24-25, 387-397. 



































































































































































































































































































































352 TAX ES— The Tax Magazine 





administrative powers of the Board.*’ A few impor- 
tant amendments were made in the bill as it passed 
the Senate, and further changes were made by the 
Conference Committee of the two Houses of Congress. 

The Revenue Act of 1924, which was approved by 
the President on June 2, 1924, contained in sec- 
tions 900, 274, 279, 280, 308, 312, 316, and 324, the 
provisions relating to the establishment and jurisdic- 
tion of the Board of Tax Appeals. The Board was 
established as an independent agency in the executive 
branch of the Government, composed of seven mem- 
bers ** appointed by the President, with the advice and 
consent of the Senate, with power to review the deter- 
mination of the Commissioner with respect to income, 
additional income, estate, and gift taxes imposed by 
the Revenue Acts of 1921, 1918, 1917, and 1916. Upon 
the establishment of the Board, the harsh rule of pay- 
ment first and litigation afterwards came to an end. 


Reorganization of Board of Tax Appeals 
Under the Revenue Act of 1926 

The work of the Board of Tax Appeals was uni- 
formly praised by taxpayers, tax attorneys, the Treas- 
ury Department, and other groups.** In the hearings 
held before the Committee on Ways and Means ona 
new revenue bill, the criticisms made were generally 
of a constructive nature.** The principal proposals ** 
for the amendment of various sections of the Revenue 
Act of 1924 relating to the Board of Tax Appeals and 
its jurisdiction were: (1) that the permanent mem- 
bership of the Board be fixed at sixteen; (2) that the 
members be given security of tenure; (3) that the 
salaries of the members be increased; (4) that the re- 
strictions upon members leaving the service be 
removed; (5) that the Chairman be given authority 
to designate a single member to sit as a division to 
conduct the hearing of appeals and decide the issues 
raised ; (6) that power be given to the Board to impose 
costs; (7) that either the Commissioner or the tax- 
payer be allowed to apply for a review of the decision 
of the Board to the Circuit Court of Appeals of the 
District of Columbia; and (8) that the jurisdiction 
of the Board be materially extended. 

The Revenue Act of 1926, which was approved by 
the President on February 26, 1926, embodied numer- 
ous amendments, relating to the composition of the 
Board, its jurisdiction, its procedure, and the review 
of its determinations.*° 





% See H. R. 6715 as reported by Committee on Finance, 68th Cong., 
ist Sess. (1924) Sec. 1000. 

% Except that for a period of two years after enactment of the 
Revenue Act of 1924 the Board may be increased to not more than 
twenty-eight members, as the President determines to be necessary. 

37 See H. R. Rep. No. 1, 69th Cong., 1st Sess. (1925) 17; Sen. Rep. 
No. 52, 69th Cong., 1st Sess. (1926) 34. 

% See Hearings before Committee on Ways and Means on Revenue 
Revision, 69th Cong., 1st Sess. (1925) 10, 66-67, 81-84, 288-292, 849-945. 

8 Ibid. 

Revenue Act of 1926, Secs. 274, 279-284, 308, 312-319, 900-911, 
1001-1005. 
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The existence of the Board as an independent agency 
in the executive branch of the Government was con- 
tinued.*? It was composed of sixteen members ap- 
pointed by the President with the advice and consent 
of the Senate.** The salary of each member was fixed 
at the rate of $10,000 per annum. The terms of the 
members first taking office were staggered, but the 
terms of office of successors were to expire twelve 
years after the expiration of the terms for which their 
predecessors were appointed. The restriction under 
the Revenue Act of 1924 prohibiting a member from 
practicing before the Board or the Bureau of Internal 
Revenue after leaving office was eliminated, being re- 
placed by a provision prohibiting a member of the 
Board who had been removed by the President, after 
notice and opportunity for public hearing, for ineffi- 
ciency, neglect of duty, or malfeasance in office, from 
practicing before the Board at any time. 

Provisions relating to the internal organization and 
procedure of the Board were not only clarified but 
also modified under the Revenue Act of 1926. As 
under the prior act, the proceedings of the Board and 
of its divisions were to be conducted in accordance 
with the rules of practice and procedure (other than 
rules of evidence) prescribed by the Board, but under 
the Revenue Act of 1926 it was further provided that 
the rules of evidence in proceedings before the Board 
would be those applicable in courts of equity in the 
District of Columbia.** Whether or not an opinion 
was written was discretionary with the Board, whereas 
under the Revenue Act of 1924 the Board was required 
to write an opinion in addition to reporting the find- 
ings of fact and decision. 


Probably the most important changes made by the 
Revenue Act of 1926 relate to the effect of the deci- 
sions of the Board and judicial review. Under the 
Revenue Act of 1924 the unsuccessful party in the 
proceeding before the Board had the right to bring a 
new action in the federal district courts. If the Com- 
missioner was dissatisfied with the decision of the 
Board, he could assess the amount found to be due bv 
the Board and sue for the additional tax claimed; and 
if the taxpayer was dissatisfied, the latter could pay 
the tax found to be due by the Board and bring an 
action for the amount claimed to be overpaid or unlaw- 
fully exacted. Thus, either party, if dissatisfied with 
the decision, could bring a court action and try the 
matter de novo.** Under the Revenue Act of 1920, 
however, the decision of the Board is final and con- 
clusive unless either party takes an appeal to a circuit 
court of appeals or the Court of Appeals of the Dis 





" Id. Sec. 900. 

#2 Id. Sec. 901. 

“Td. Sec. 907(a). 

4 See Blair v. Curran, 24 F, (2d) 390, 392, 6 A. F. T. R. 7311, 7313, 
(CCA-1, 1928). 
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trict of Columbia.*? Review by the United States 
Supreme Court is limited to certiorari. As a general 
rule, the findings of fact of the Board are conclusive 
where the record shows substantial evidence to sup- 
port the findings,*® and review by a circuit court of 
appeals or the Court of Appeals of the District of 
Columbia is limited to questions of law only. 

The jurisdiction of the Board over the subject mat- 
ter was also extended by the provisions of the Rev- 
enue Act of 1926, even though it was limited as under 
the previous act to the review of the determinations 
of the Commissioner of income, additional income, 
estate, and gift taxes imposed by the Revenue Acts 
of 1926, 1924, 1921, 1918, 1917, and 1916. Under the 
Revenue Act of 1924, the Board had no power to deter- 
mine an overpayment or order a refund even though a 
deficiency was originally asserted and the cause was 
properly before the Board, but under the Revenue Act 
of 1926 it was authorized to determine the amount of 
an overpayment in such a case.*7 The payment of the 
tax in controversy before the Board rendered its deci- 
sion would oust the Board of jurisdiction under the 
Revenue Act of 1924, whereas this result does not 
follow under the Revenue Act of 1926. 


Subsequent Statutory Changes 


Although the provisions of the Revenue Act of 1926 
relating to the Board of Tax Appeals have been 
amended in some| respects by subsequent acts, it may 
be said that the basic provisions of the law relating 
to the organization, jurisdiction, and procedure of the 
Board and the review of its decisions are still the same 
at the present time. Of course, subsequent revenue 
acts conferred jurisdiction on the Board as to taxes 
imposed by such acts. 


Jurisdiction of the Board of Tax 
Appeals in General 
The Board of Tax Appeals, which is an independent 
agency in the executive branch of the Government,** 
has such jurisdiction as is conferred on it by Chap- 
ters 1,2, 3, and 4 of Subtitle A of the Internal Revenue 
Title, by Titles II and III of the Revenue Act of 1926, 
or by laws enacted subsequent to February 26, 1926.* 
Although the Board of Tax Appeals is an executive 
or administrative board,°® the character of its func- 
tions is preéminently judicial,®! and the judicial char- 


_— 


* Revenue Act of 1926, Sec. 1005. 


*See Hamel, Practice and Evidence before the U. S. Board of 
Tax Appeals (1938), Sec. 149. 


* Revenue Act of 1926, Secs. 284(e), 319(c). 
* IRC, Sec. 1100 (1941). 
* IRC, Sec. 1101 (1941). 


Pr See Old Colony Tr. Co. v. Com., 279 U. S. 716, 725, 49 Sup. Ct. 
499, 502,7 A. F. T. R. 8875, 8878, 1 ustc J 408 (1929). 


*' See Pierce Oil Corp., 30 BTA 469, 474 (1934). 
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acter of its jurisdiction has been recognized by the 
Supreme Court.*? 

The Board’s jurisdiction is strictly limited by stat- 
ute.”* The presumption is that the cause is without 
its jurisdiction unless the contrary appears from the 
record.** Jurisdiction cannot be conferred upon it by 
consent or estoppel or in any other way where juris- 
diction does not otherwise exist by statute.*° The 

soard has no equitable jurisdiction,*® but like a court 

of equity, having jurisdiction of the cause, it must 
consider all matters necessary to the proper exercise 
of that jurisdiction. 


Jurisdiction of the Subject Matter 


The Board’s jurisdiction of the subject matter®* may 
be summarized as follows: 


(1) Redetermination of deficiencies determined by the Com- 
missioner of Internal Revenue in: 


(a) Income taxes imposed by the Revenue Act of 1916 
and subsequent acts; 

(b) Additional income taxes (such as the old war profits 
and excess profits taxes, personal holding company sur- 
taxes, declared value excess profits taxes, excess profits 
taxes on Navy contracts and Army aircraft contracts, unjust 
enrichment taxes, and excess profits taxes) imposed by the 
Revenue Act of 1917 and subsequent acts; 


(c) Estate taxes imposed by the Revenue Act of 1917 and 
subsequent acts; and 


(d) Gift taxes imposed by the Revenue Act of 1924 and 
subsequent acts. 


(2) Review of the Commissioner’s disallowance of claims 
for refund of excess profits taxes imposed by the Revenue 
Act of 1940 and subsequent acts where such disallowance 
relates to the application of Section 711 (b) (1) (H), (1), (J), 
or (K), Section 721, or Section 722 of the Internal Revenue 
Code relating to abnormalities. 


Jurisdiction of the Parties 


As a general rule, the appeal to the Board must be 
made by and in the name of the taxpayer or trans- 
feree or fiduciary against whom a deficiency or liability 
in income®®, additional income, estate, or gift taxes was 
determined or asserted by the Commissioner and to 
whom a statutory notice of such deficiency or liability 
was sent. Furthermore, an appeal to the Board may 
be made by and in the name of the taxpayer or real 
party in interest whose claim for refund of excess 
profits taxes was disallowed by the Commissioner 
where such disallowance relates to the application of 
Section 711(b)(1)(H), (1), (J), or (K), Section 721, 
or Section 722 of the Internal Revenue Code relating 
to abnormalities, and to whom a statutory notice of 
such disallowance was sent. 





52 See Blair v. Oesterlein Mach. Co., 275 U. S. 220, 226, 48 Sup. Ct. 
87, 89, 6 A. F. T. R. 7080, 7082, 1 ustc {| 258 (1927); Goldsmith v. 
Board of Tax Appeals, 270 U. S. 117, 121, 46 Sup. Ct. 215, 217, 
5 A. F. T. R. 5842, 5844, 1 ustc | 164 (1926). 

53 See Clois L. Greene, 2 BTA 148, 149 (1925). 

54 See Southern California Loan Ass’n, 4 BTA 223, 224 (1926). 

3% Alfred C. Ruby, 2 BTA 377 (1925); Mohawk Glove Corp., 2 BTA 
1247 (1925); David B. Mills, 1 BTA 199, 200 (1924). 

5% See C. D. Little, 20 BTA 1042, 1049 (1930). 

57 See Fidelity Trust Co., 4 BTA 411, 423 (1926). 

58 Discussed infra. 

59 Discussed infra. 
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Extent of Jurisdiction to Adjudicate 

As a general rule, if the other requisites of jurisdic- 
tion are complied with, the Board has jurisdiction of 
the entire controversy and may consider all facts de- 
terminative of the taxpayer’s correct tax liability for 
the year for which the deficiency or liability appealed 
from was determined. 


II. Jurisdiction of the Subject Matter 

Generally speaking, taxpayers have the right to 
appeal to the Board of Tax Appeals from determinations 
by the Commissioner of Internal Revenue of deficien- 
cies in income, additional income, estate, and gift 
taxes, as well as from disallowances by the Commis- 
sioner of claims for refund of excess profits taxes 
where such disallowances relate to the application of 
specific sections of the Internal Revenue Code pertain- 
ing to abnormalities. 


Instead of applying to the Board for a redetermina- 
tion of the tax liability, the taxpayer may pay the tax 
asserted by the Commissioner, file a claim for refund, 
and within the prescribed period institute suit either 
in the Court of Claims or a federal district court for the 
recovery of the amount alleged to have been errone- 
ously or illegally assessed or collected.® 


Redetermination of Deficiencies Determined 
By Commissioner 


The right to appeal to the Board of Tax Appeals 
depends upon certain conditions precedent relating to 
the kind of tax and year for which asserted, the deter- 
mination by the Commissioner of a deficiency, and the 
sending of a notice of deficiency to the taxpayer. 

Once the Board acquires jurisdiction of the cause, 
it has the power to redetermine the correct amount “ 
of the deficiency or determine the amount of an over- 
payment * of tax in respect of which the Commis- 
sioner originally determined a deficiency. 


Kind of Tax and Year for Which Asserted 

The Board’s jurisdiction is strictly limited to the 
kinds of taxes enumerated in the statute,** and for 
the taxable years specified.*° The power of the Board 
to review controversies relating to income taxes im- 
posed by the Revenue Acts of 1916, 1917, 1918, 1921, 
and 1924, of war-profits and excess-profits taxes im- 
posed by the Revenue Acts of 1917, 1918, and 1921, 
of estate taxes imposed by the Revenue Acts of 1917, 





© Discussed infra. 

61 IRC, Sec. 3772 (1941). 

® The claim for a greater amount than the deficiency, notice of 
which has been mailed to the taxpayer, executor, or donor, must be 
asserted by the Commissioner at or before the hearing or rehearing. 
IRC, Secs. 272(e), 871(e), 1012(e) (1941). 

6 IRC, Secs. 322(d), 912, 1012(e) (1941). 

*& Aldine Club, 1 BTA 710 (1925). 

& David B. Mills, 1 BTA 199 (1924); Lancaster Lens Co., 10 BTA 
1153 (1928). 
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1918, 1921, and 1924, and of gift taxes imposed by the 
Revenue Act of 1924 was not dependent upon the ex- 
istence of a statutory deficiency.** As to income taxes, 
additional income taxes (7. e., personal holding com- 
pany surtaxes, declared value excess-profits taxes, 
excess profits taxes on Navy contracts and Army air- 
craft contracts, unjust enrichment taxes, and excess 
profits taxes), estate taxes, and gift taxes imposed by 
the Revenue Act of 1926 and subsequent acts as 
amended, the determination by the Commissioner of 
a deficiency is vital to the Board’s jurisdiction. 

Each of the different kinds of taxes is imposed by 
entirely separate provisions of the statute, and the 
determination of a deficiency under a provision of the 
statute is vital to the Board’s jurisdiction. In the case 
of Will County Title Co., involving an appeal from 
a deficiency in income tax and an overassessment in 
declared value excess-profits tax for the same year, the 
Board held that it had jurisdiction of the appeal in 
so far as it related to the deficiency in income tax, but 
not as to the overassessment of declared value excess- 
profits tax. Even if there is a net deficiency for the 
year, the Board has no jurisdiction of the type of tax 
with respect to which there was a determination of 
an Overassessment.*® 


Determination of Deficiency 


As to taxes imposed by the Revenue Act of 1924 
and prior acts, a determination by the Commissioner 
that an assessment should be made or that an addi- 
tional tax should be asserted was sufficient to give 
the Board jurisdiction of the subject matter. With 
respect to taxes imposed by the Revenue Act of 1926 
and subsequent acts, however, the Commissioner must 
determine a deficiency before the taxpayer can appeal 
to the Board. 


The term “deficiency” applying to income taxes im- 
posed by Chapter 1 ® is defined in Section 271 of the 
Internal Revenue Code as meaning: 


“(a) The amount by which the tax imposed by this chapter 
exceeds the amount shown as the tax by the taxpayer upon 
his return; but the amount so shown on the return shall first 
be increased by the amounts previously assessed (or collected 
without assessment) as a deficiency, and decreased by amounts 
previously abated, credited, refunded, or otherwise repaid in 
respect of such tax; or 

“(b) If no amount is shown as the tax by the taxpayer 
upon his return, or if no return is made by the taxpayer, then 
the amount by which the tax exceeds the amounts previously 
assessed (or collected without assessment) as a deficiency; but 
such amounts previously assessed, or collected without assess- 
ment, shall first be decreased by the amounts previously 





6 Revenue Act of 1926, Secs. 283, 318. 

& 38 BTA 1396 (1938). 

88 Hobbs Western Co., 43 BTA 5 (1940); cf. Union Telephone Co., 
41 BTA 152 (1940). 


® The same definition of the term ‘‘deficiency’’ is applicable to 
the additional income taxes imposed by Chapter 2. See IRC, Secs. 
508, 603, 651, 702, 729 (1941). 
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abated, credited, refunded, or otherwise repaid in respect of 
such tax.” ™ 


The statutory definitions of the term “deficiency” ap- 
plying to estate taxes ‘t imposed by Chapter 3 and to 
gift taxes ‘* imposed by Chapter 4 are essentially the 
same as the above definition.” 

If a return was filed by the taxpayer, the starting 
point in the computation of the deficiency is the 
amount shown as the tax upon the return. The return 
contemplated by the statute is the original return filed 
which meets the legal requirements of a return, and 
not a tentative return ** nor an amended return * filed 
after the expiration of the date when the original re- 
turn was due to be filed. Where no return was filed, 
the amount of tax admitted to be due is the starting 
point.7* Ifa protest is filed with the return stating 
that no tax is due or that a lesser sum is due than the 
amount shown by the return, then the amount ad- 
mitted to be due in the protest is deemed to be the 
amount shown as the tax upon the return.” After the 
amount shown as the tax on the return or the amount 
admitted to be due is established, the amounts previ- 
ously assessed or collected without assessment as a 
deficiency together with any penalties should be added 
thereto. From this total should be deducted the 
amounts previously abated, credited, refunded, or 
otherwise repaid in respect of such tax. The resulting 
balance of additional tax due is the deficiency. 


As a general rule, an assessment does not precede 
the final determination of a deficiency. If a jeopardy 
assessment is made, the final determination of a defi- 
ciency may be made within sixty days after assess- 
ment.7* Where an assessment was made under the 
Revenue Act of 1924 and prior acts, when the filing of 
a claim for abatement was permitted,” the notice of 
a partial or total rejection of the claim for abatement 
constituted the notice of final determination.*° 


A final determination by the Commissioner of a 
deficiency is vital to the Board’s jurisdiction. A tax- 
payer cannot appeal to the Board from the so-called 
“thirty-day letter” notifying him of a proposed defi- 
ciency and giving him an opportunity to file a protest 
and to confer with the Bureau,*! nor from a letter 





© The term ‘‘deficiency’’ applying to income taxes was defined 
the same way in Sec. 273 of the Revenue Act of 1926 and in the cor- 
responding sections of subsequent acts. 

"IRC, Sec. 870 (1941). 

“IRC, Sec. 1011 (1941). 

*3 Furthermore, the term ‘‘deficiency’’ applying to estate and gift 
taxes was defined about the same way in Sec. 307 of the Revenue 
Act of 1926 and in the corresponding sections of subsequent acts as 
in IRC, Secs. 870, 1011 (1941). 

*% Matteawan Mfg. Co., 4 BTA 953 (1926). 


*% William C. Shanley, Jr., et al., Ex’rs, 7 BTA 521 (1927), aff’d, 


28 F, (2d) 1018, 18 A. F. T. R. 7 (CCA-2, 1928). 

° Fred Taylor, 36 BTA 427 (1937). 

* Continental Accounting & Audit Co., 2 BTA 761 (1925). 

8 IRC, Secs. 273(b), 872(b), 1013(b) (1941). 

*® Abatement claims were abolished by Revenue Act of 1926, Sec. 
275(k). 

°See Brown & Sons Co. v. Burnet, 282 U. S. 283, 51 Sup. Ct. 140, 
9A, F. T. R. 593, 2 ustc 7 634 (1931). 
| David B, Roberts, 19 BTA 351, 354 (1930). 
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notifying him that an audit disclosed a deficiency,** 
nor from a proposed recomputation of tax.** A final 
determination by the Commissioner that the correct 
amount of tax exceeds the amount shown as the tax 
upon the return as adjusted is usually evidenced by a 
statutory notice of deficiency. There is implied an 
intention to collect the additional tax asserted. 


Notice of Deficiency 


After the Commissioner determines the existence of 
a deficiency, notice of such deficiency must be sent to 
the taxpayer by registered mail.** Such deficiency 
cannot be assessed or collected by the Commissioner 
until the expiration of ninety days *° after such notice 
is mailed, nor, if a petition has been filed with the 
3oard, until the decision of the Board has become 
final.8° The restrictions upon assessment or collection 
do not apply in cases where the restrictions are waived 
by the taxpayer,** where the additional amount is due 
to the correction of mathematical errors appearing on 
the face of the return,®* where the Commissioner be- 
lieves that assessment or collection of the deficiency 
will be jeopardized by delay,*® or where the taxpayer 
goes into bankruptcy or receivership.°° The review 
of the decision of the Board by a circuit court of 
appeals or the Court of Appeals for the District of 
Columbia shall not operate as a stay of assessment or 
collection of a deficiency determined by the Board 
unless the required bond is filed.® 


No particular form of notice is specified in the stat- 
ute, regulations, or rules of practice of the Board. ‘The 
statute is complied with if the form of notice notifies 
the taxpayer of the proposed deficiency.* 

The notice employed by the Commissioner, which 
is commonly known as a “ninety-day letter,” ® notifies 
the taxpayer of a deficiency for a specified year or 
years and directs the taxpayer’s attention to his right 
to appeal to the Board for a redetermination of the 
deficiency. 


In the absence of notice to the Commissioner of the 
existence of a fiduciary relationship, notice sent by 
registered mail to the party subject to the liability at 
his last known address is sufficient even if such party 
is deceased, under a legal disability, or, in the case of 
a corporation, has terminated its existence.” 





82 Mohawk Glove Corp., 2 BTA 1247 (1925). 

83 Patrick C. Heafey Estate, 1 BTA 267 (1924). 

% IRC, Secs. 272(a), 871(a), 1012(a) (1941). 

85 Sixty days under the Revenue Acts of 1924, 1926, 1928, and 1932. 

86 IRC, Secs. 272(a), 871(a), 1012(a) (1941). 

8? Ibid. 

88 IRC, Secs. 272(f), 871(f), 1012(f) (1941). 

89 IRC, Secs. 273, 872, 1013 (1941). 

* IRC, Secs. 274, 1015 (1941). 

IRC, Sec. 1145 (1941). 

% Helvermg v. Continental Oil Co., 68 F. (2d) 750, 13 A, F. T. R. 
582 (App. D. C., 1933), cert. denied, 292 U. S. 627, 54 Sup. Ct. 629 
(1934). 

% Referred to as a ‘‘sixty-day letter’’ under the Revenue Acts of 
1924, 1926, 1928, and 1932. 

% IRC, Secs. 272(k), 1012(j) (1941). 
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The notice must be sent by registered mail. A 
notice delivered personally *° or sent by unregistered 
mail ** is improper. Such a defect is fatal and is not 
cured even if the taxpayer files a petition with the 
Board.” 


Relief under Section 722 of the 
Internal Revenue Code 


Under Section 722 of the Internal Revenue Code, a 
taxpayer electing the income method for computing 
its excess profits tax is afforded relief in certain situa- 
tions not covered by other sections of the Code relating 
to abnormalities with respect to the determination of 
its substitute average base period net income. The 
taxpayer must compute its tax and file its excess 
profits tax return without the application of the bene- 
fits under this section. Within six months from the 
date prescribed for the filing of its return, the taxpayer 
must file an application with the Commissioner for relief 
under this section. This application is considered as 
a claim for refund or credit with respect to the excess 
profits tax for the taxable year paid at or prior to the 
filing of such application.** In case any portion of 
the tax is paid after the filing of this application, then 
a claim for refund should be filed after such tax is paid 
in full with a reference therein to the application 
filed.°* If the refund demanded in the application or 
claim is disallowed by the Commissioner, the taxpayer 
may file a petition with the Board for a redetermina- 
tion of the tax within ninety days after notice of such 
disallowance is mailed.’ 

Even if the taxpayer fails to file an application for 
relief under this section within six months of the date 
prescribed for the filing of its return, the taxpayer may 
obtain limited relief if a deficiency is asserted against 
it." Ifa preliminary notice stating a deficiency (not 
the notice of a final determination of a deficiency) is 
issued to the taxpayer, it may within ninety days of 
such notice file an application for limited relief under 
this section. If the Commissioner issues a notice of 
deficiency without having previously issued a prelim- 
inary notice, or if the notice of deficiency is issued 
within ninety days after the date of the preliminary 
notice, then the taxpayer may also claim the benefits 
of this section in its petition to the Board. 

The relief provisions under Section 722 of the 
Internal Revenue Code are in a way comparable to 
the relief provisions under the Revenue Acts of 1917, 
1918, and 1921, allowing special assessment of war 
profits and excess profits in certain cases.1% 





% Henry M. Day, 12 BTA 161 (1928). 

% Henry Wilson, 16 BTA 1280, 1290 (1929). 
™ John A. Gebelein, Inc., 37 BTA 605 (1938). 
*% U.S. Treas. Reg. 109, Sec. 30.722-5(a). 

%® Ibid. 

10 Discussed infra. 

1 IRC, Sec. 722(e) (1941). 

2 Discussed infra. 
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Review of Commissioner’s Disallowance of 
Claims for Refund of Excess Profits Taxes 
In Cases Involving Abnormalties 

Under the provisions of Section 732 of the Internal 
Revenue Code, if a claim for refund of excess profits 
taxes for any taxable year is disallowed, and the 
disallowance relates to the application of Sec- 
tion 711(b)(1)(H), (1), (J), or CK), Section 721, or 
Section 722, relating to abnormalities, a notice of such 
disallowance must be sent to the taxpayer by regis 
tered mail. Within ninety days after such notice is 
mailed, the taxpayer may file a petition with the Board 
for a redetermination of the tax. If a petition is filed, 
such notice of disallowance is deemed to be a notice 
of deficiency, and the Board has jurisdiction to deter- 
mine an overpayment or deficiency. The determina- 
tion by the Board of questions relating solely to the 
specified abnormalities is final and is not subject to 
judicial review. Although the Board has exclusive 
jurisdiction to review decisions of the Commissioner 
relating solely to the aforementioned abnormalities, 
it may be well to point out that issues arising inde 
pendently of the abnormality provisions are subject 
to judicial review. 

If the claim for refund involving issues relating to 
the specified abnormalities is disallowed by the Com- 
missioner, and the taxpayer does not desire to appeal 
to the Board, the taxpayer may sue in the Court of 
Claims or a federal district court upon any issue except 
the issues involving the abnormalities. 


Ill. Jurisdiction of the Parties 

As a general rule, the notice of deficiency must be 
sent to the taxpayer to be effective, and it is equally 
true that only the taxpayer can appeal to the Board 
of Tax Appeals from the Commissioner’s determina 
tion of a deficiency in income, additional income, es 
tate, and gift taxes or from the Commissioner s 
disallowance of a claim for refund of excess profits 
taxes where such disallowance relates to the applica- 
tion of specific sections of the Internal Revenue Code 
relating to abnormalities. An appeal by the wrong 
party will not give the Board jurisdiction. Thus, it is 
essential to know who is the proper party to file a 
petition with the Board. 


Who Must File the Appeal in General 


The proceeding before the Board of Tax Appeals 
must be brought by and in the name of: (1) the tax- 
payer against whom a deficiency in income, additional 
income, estate, or gift taxes was determined by the 
Commissioner and to whom a statutory notice of deti- 
ciency was sent; (2) the taxpayer whose claim for 
refund of excess profits taxes was disallowed by the 
Commissioner where such disallowance relates to the 
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application of Section 711(b)(1)(H), (1), (J), or (K), 
Section 721, or Section 722 of the Internal Revenue 
Code relating to abnormalities, and to whom a statu- 
tory notice of such disallowance was sent; (3) the 
transferee against whom a liability at law or in equity 
was asserted and to whom a statutory notice of such 
liability was sent; or (4) the fiduciary against whom a 
liability was asserted under Section 3467 of the Re- 
vised Statutes, as amended, and to whom a statutory 
notice of such liability was sent. 


Who Must File the Appeal in Special Cases 


In certain types of cases, the proper party to appeal 
to the Board of Tax Appeals is subject to special rules. 

The Board may order the substitution of the proper 
parties in the event of the death of the petitioner or 
for other cause, and the Board may order the substi- 
tution of the proper name or title where there is a 
mistake in the name or title of a proper party.’¥ 


Affiliated Corporations 


Under the Revenue Act of 1926 and prior acts, a 
notice of deficiency sent to one of two or more affliated 
corporations included in a consolidated return was not 
notice to the others.1°%* However, the Board assumed 
jurisdiction where deficiencies were determined against 
the subsidiary and parent company although notice 
Was sent to the parent company only, where the sub- 
sidiary and parent joined in the appeal.’” 


The regulations promulgated under the Revenue 
Act of 1928 and subsequent acts designate the parent 
company as the sole agent of each member of the affili- 
ated group.’** Notice of a deficiency to the parent 
company is notice to all.*% The Board has refused 
to be bound by the regulations in so far as they attempt 
to prescribe that only the parent company shall have 
the right to appeal.?% 

By electing the privilege of filing a consolidated 
return, consent is given to the regulations under which 
the common parent and each subsidiary which was a 
member of the affiliated group during any part of a 
consolidated return period is liable for the tax and any 
deficiency in respect thereof as computed upon the 
consolidated net income of the group.’ Thus, a 


“S Rules of Practice before the United States Board of Tax Ap- 
peais, Rules 5, 6, 23 (1941); see William I. Paulson et al., Ex’rs, 
10 BTA 732, 733 (1928); James Duggan, 21 BTA 740 (1930). 

'* American Textile Woolen Co., 23 BTA 670 (1931), aff’d, 68 F. 
(2d) 820, 13 A. F. T. R. 600 (CCA-6, 1934), cert. denied, 293 U. S. 
358, 55 Sup. Ct. 70 (1934). 

'“ Furniture Exhibition Building Co., 24 BTA 1279 (1931). 

'U. S. Treas. Reg. 75, Art. 16, and corresponding provisions of 
subsequent regulations. 

‘" Anheuser-Busch, Inc., 40 BTA 1100 (1939), aff’d, 115 F. (2d) 
662 (CCA-8, 1940). 

"S Community Water Service Co., 32 BTA 164 (1935). 

'U. S. Treas. Reg. 104, Sec. 23.15 (consolidated returns of affili- 
ated railroad and Pan-American trade corporations); U. S. Treas. 
Reg. 110, Sec. 33.15 (consolidated excess profits tax returns). This 
provision of the regulation was the same under the Revenue Act of 
1928 when all eligible corporations had the privilege of filing con- 
solidated returns. U.S. Treas. Reg. 75, Art. 15. 
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subsidiary which had no taxable income, but which 
was a member of the affiliated group during any part 
of the consolidated return period, could be held liable 
on a deficiency on the income applicable to the parent 
company, and is eligible to appeal to the Board.’”° 


Agent of Taxpayer 


Under the Rules of Practice of the Board, the peti- 
tion must be signed by the petitioner or his counsel 
and verified by the petitioner.1* Where the petitioner 
is sojourning outside the United States or is a non- 
resident alien, the petition may be verified by a duly 
appointed attorney in fact.??” 


A duly authorized agent of the taxpayer having per- 
sonal knowledge of the facts may sign and verify the 
petition appealing to the Board.‘ 


Bankruptcy and Receiverships 


The Board has no jurisdiction of an appeal filed after 
the debtor’s adjudication of bankruptcy in any bank- 
ruptcy proceeding or the appointment of a receiver in 
any court of the United States or of any State or 
Territory or of the District of Columbia.1%* Where 
an appeal is made to the Board before the adjudication 
of bankruptcy or the appointment of the receiver, the 
Board is not ousted from jurisdiction to hear and 
determine the proceedings before it upon the adjudi- 
cation of bankruptcy or the appointment of the re- 
ceiver."* In such a case, jurisdiction is concurrent in 
the Board and the bankruptcy court.1** Nevertheless, the 


bankruptcy court is not bound by the decision of 
the Board.*"” 


Dissolved Corporations 


Where a dissolved corporation is succeeded by a 
successor corporation, the latter cannot appeal from 
a deficiency asserted against the former even though 
the successor corporation assumed payment of the 
deficiency.1** 


The proper party to appeal from a determination of 
a deficiency against a dissolved corporation is gov- 
erned by the laws of the state in which the corpora- 
tion was organized. The parties appealing for the 
dissolved corporation must set forth in the petition 





110 Mississippi River & Bonne Terre Ry., 39 BTA 995 (1939). 

11 Rules of Practice before the United States Board of Tax Ap- 
peals, Rule 6 (1941). 

112 Ibid. 

113 See Percy N. Powers, 20 BTA 753 (1930); I. J. Rosenberg, 32 
BTA 618 (1935). 

m4 IRC, Sec. 274(a) (1941); see Molly-’es Doll-outfitters, Inc., 38 
BTA 1 (1938). 

8 Missouri Pacific Railroad Co., 30 BTA 587 (1934); cf. United 
States Fidelity Co. v. Bray, 225 U..S. 205, 32 Sup. Ct. 620 (1912). 

16 See Plains Buying & Selling Ass’n, 5 BTA 1147, 1152 (1927). 

17 See GCM 1, V-2 Cum. Bull, 91, 93 (1926). 

8 Bond, Inc., 12 BTA 339 (1928); cf. Com. v. Nichols & Cox Lum- 
ber Co., 65 F. (2d) 1009, 12 A. F, T. R. 910 (CCA-6, 1933), in which 
case the successor corporation was estopped from denying liability 


for a deficiency asserted against its dissolved predecessor having an 
almost identical name. 
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their lawful authority to act in behalf of such dis- 
solved corporation under the laws of the state in 
which the corporation was incorporated.’”® 


Fiduciaries 

The duly appointed executor or administrator, trus- 
tee, guardian, committee, or other fiduciary, as the 
case may be, acting in his representative capacity, is 
the proper party to appeal to the Board from a defi- 
ciency determined against the decedent,’*”° estate,’” 
trust,!?? incompetent,’** or other party for whom the 
fiduciary has authority to act. 


If the party for whom the fiduciary is acting dies, 
the fiduciary’s power is revoked, and the Board will 
not assume jurisdiction of an appeal filed by him after 
the death of the decedent.’** In sucha case, the proper 
party to prosecute the appeal is the decedent’s duly 
appointed executor or administrator. 

The fiduciary must act in his representative capac- 
ity, except if the liability for any tax’® is being 
asserted against him personally under Section 3467 of 
the Revised Statutes, as amended,!”* in which case the 
fiduciary must file the appeal in his own name.’”* 


Husband and Wife 


The appeal to the Board must be made by the spouse 
against whom the deficiency was asserted and to whom 
the notice of deficiency was sent.’** Under the Rev- 
enue Act of 1938 and subsequent acts, the Commis- 
sioner is authorized to send a joint deficiency notice 
where a joint return was filed.” 


Intervening Party 


It is within the sound discretion of the Board to 
permit a party to file an intervening petition where 
the intervenor has an interest in the controversy con- 
trary to that of either of the parties.’*° 


Merged or Consolidated Corporations 


The proper party to appeal from the determination 
of a deficiency against a party to a statutory merger 
or consolidation depends upon the laws of the State in 
which the statutory merger or consolidation was effected. 


19 Herbert Brush Mfg. Co., 22 BTA 646 (1931); cf. Georgia Steve- 
doring Co., 40 BTA 611 (1939). 


120 See Edwin W. Hisendrath, 28 BTA 744 (1933). 

121 See Estate of Charles Dillon, 3 BTA 1139 (1926). 

12 See Com. v. New York Trust Co., 54 F. (2d) 463, 10 A. F. T. R. 
928 (CCA-2, 1931). 

123 See D. H. Brown, 5 BTA 209 (1926), aff’d, 22 F. (2d) 797, 6 
A. F. T. R. 7062 (CCA-5, 1927). 


14 Liberman’s Committee v. Com., 54 F. (2d) 527, 10 A. F. T. R. 
941 (CCA-2, 1931). 

25 IRC, Secs. 311(a)(2), 900(a)(2), 1025(a)(2) (1941). 

126 31 U.S. C., Sec. 192 (1940). 

17 See Lillia L. Morris, 36 BTA 516 (1937). 

28 J, A. Staley, 9 BTA 932 (1927); cf. C. A. Bryan, 19 BTA 111 
(1930). 


129 Revenue Act of 1938, Sec. 272(a); IRC, Sec. 272(a)(1) (1941). 
1899 Central Union Trust Co. of N. Y., Exr., 18 BTA 300 (1929); 
cf. Gladys T. Pitts, 26 BTA 312 (1932). 


oe 


June, 1942 


In statutory consolidations effected under the laws 
of the States of New York **! and Il]linois,!** the Board 
assumed jurisdiction of petitions filed by the new con- 
solidated corporations for the redetermination of defi- 
ciencies asserted against the component consolidating 
corporations. 

In a case involving a merger under the National 
Banking Act, the Board refused to assume jurisdiction 
of a petition filed in the name of the merged corpora- 
tion for a deficiency asserted against it because the 


merged corporation had lost its corporate identity 
upon merger.*** 


Partnerships 


The Board will not assume jurisdiction of an appeal 
filed by a partnership from deficiencies determined 
against the individual partners,'** but the Board will 
permit the correction of such defects in the petition 
by allowing the filing of amended petitions.’** But 
where a partnership elected to be taxed like a corpora. 
tion, and a deficiency was determined against the 


partnership and notice sent, an appeal will lie in the 
partnership name.'** 


Transferees 


Under the provisions of Sections 280 and 316 of the 
Revenue Act of 1926 and the corresponding provisions 
of subsequent acts,’** the liability at law or in equity 
of a transferee of property for any tax is assessed and 
collected in the same manner as a deficiency in tax. 
The Board has jurisdiction of an appeal by the trans- 
feree for a redetermination of the liability asserted 
against him.'*° 

The Board and the courts have been rather liberal 
in sustaining the sufficiency of notices of deficiency 
involving transferees. It was held that the Board has 
jurisdiction of an appeal by a transferee corporation 
where the liability was improperly asserted against 
it as that of a taxpayer instead of that of a transferee,’* 
or where the notice asserted a liability against the 
predecessor of the same name,'*? or where the deli- 
ciency notice to the transferee was not sufficient!) 
clear regarding the transferors.’* 





131 Oswego Falls Corp., 26 BTA 60 (1932), aff’d, 71 F. (2d) 673, 14 
A.F.T.R. 311 (CCA-2, 1934) ; Skaneateles Paper Co.,29 BTA 150 (1933). 

132 Trahern Pump Co., 27 BTA 363 (1932), aff’d, 71 F. (2d) 584 
14 A, F. T. R. 290 (CCA-7, 1934). 

133 Grange National Bank, 22 BTA 1209 (1931). 

34 Taylor Bros., 9 BTA 877 (1927). 

185 Bankers Realty Syndicate, 20 BTA 612 (1930). 

136 Revenue Act of 1921, Sec. 229. 

1% Thalhimer v, Com., 62 F. (2d) 703, 11 A. F. T. R. 1354 (CCA-4, 
1933). 

138 IRC, Secs. 311, 900, 1025 (1941). 

139 See Phillips v..Com., 283 U. S. 589, 51 Sup. Ct. 608, 9 A. F. 
T. R. 1467 (1931). 

140 Burnet v. San Joaquin Fruit & Investment Co., 52 F. (2d) 123, 
10 A. F. T. R. 399 (CCA-9, 1931). 

141 Shamrock Oil Co. v. Com., 77 F. (2d) 553, 16 A. F. T. R. 120 
(CCA-5, 1935), cert. denied, 296 U. S. 632, 56 Sup. Ct. 155 (1935). 

42 Helvering v. Continental Oil Co., 68 F. (2d) 750, 13 A, F. T. R. 


582 (App. D. C., 1933), cert. denied, 292 U. S. 627, 54 Sup. Ct. 629 
(1934.) 
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Withholding Agents 


\Vhere a deficiency is determined in tax required to 
be withheld at the source and notice of deficiency is 
sent to the withholding agent, the Board has juris- 
diction of an appeal filed by the withholding agent.*** 


IV. Extent of Jurisdiction to Adjudicate 


Once the Board of Tax Appeals acquires jurisdic- 
tion of the subject matter and of the parties, it has 
jurisdiction of the entire controversy and may consider 
all facts determinative of the taxpayer’s correct tax 
liability for the year for which the deficiency or lia- 
bility appealed from was asserted.™** 

The taxpayer is not permitted to withdraw the peti- 
tion filed without the consent of the Commissioner 
because the filing of a petition creates new rights and 
imposes new obligations.*° On the one hand, the 
petitioner acquires the right to a redetermination of 
the deficiency or liability asserted before payment, 
which is a very valuable right. On the other hand, 
while the appeal is pending, the Commissioner is re- 
stricted from assessing or collecting the deficiency 
appealed from, except where the restrictions are 
waived by the taxpayer, or where the Commissioner 
believes that the assessment or collection of the def- 
ciency will be jeopardized by delay, or in cases of 
bankruptcy and receiverships. Furthermore, at or 
before the hearing or a rehearing, the Commissioner 
has the right to assert a claim for a penalty, additional 
amount, or addition to the tax.’*® Then again, if it 
appears to the Board that the proceedings have been 
instituted by the taxpayer merely for delay, damages 
in an amount not in excess of $500 may be awarded.*** 

The decisions of the Board of Tax Appeals are sub- 
ject to judicial review, but in certain types of cases 
involving the right to special assessment and ques- 
tions relating solely to specified abnormalities, the 
determinations of the Board are final and are not sub- 
ject to judicial review. The circuit courts of appeals 
and the United States Court of Appeals for the District 
of Columbia have exclusive jurisdiction to review deci- 
sions of the Board, and the judgment of any such court 
is final, except that it shall be subject to review by the 
United States Supreme Court upon certiorari.’** 


Matters over Which the Board of 
Tax Appeals Has Jurisdiction 


The Board has power to determine the correct tax 
liability or the amount of an overpayment for the year 


—_. 


“3 Houston Street Corp. v. Com., 84 F. (2d) 821, 18 A, F. T. R. 
224 (CCA-5, 1936). 

14 See Peerless Woolen Mills v. Rose, 28 F. (2d) 661, 7 A. F. T. R. 
— 1 ustc 334 (CCA-5, 1928); Skameateles Paper Co., 29 BTA 
90. 156 (1933). 

1 Capital Building & Loan Ass’n, 12 BTA 349 (1928); cf. Warren 
Mig. Co. v, Tait, 60 F. (2d) 982, 11 A. F. T. R. 868 (D. Md., 1932). 

46 TRC, Secs. 272(e), 871(e), 1012(e) (1941). 

* IRC, Sec. 1117(g) (1941). 

* IRC, Sec. 1141(a) (1941). 
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for which the deficiency or liability appealed from was 
asserted. In exercising this power, the Board may 
determine the statute of limitations, constitutional 
questions, etc., consider laws other than the revenue 
acts, consider issues not raised before the Commis- 
sioner, and perform other functions necessary to the 
exercise of its jurisdiction. However, the Board will 
confine itself to the decision of the issues raised by 
the parties in their pleadings.'*® 


Determination of Correct Tax Liability 


Under the Revenue Act of 1924, the Board appar- 
ently had no power to determine a tax liability in 
excess of the amount originally asserted by the Com- 
missioner.’*° Under the Revenue Act of 1926 and sub- 
sequent acts, the Board has power to determine the 
taxpayer’s correct tax liability for the year for which 
the deficiency or liability appealed from was asserted, 
even if it is greater than the amount originally deter- 
mined by the Commissioner provided that a claim 
therefor was asserted at or before the hearing or a 
rehearing.’ The claim of increase may be made and 
considered with propriety at any time before or after 
the filing of the Board’s findings of fact until the deci- 
sion and judgment of the Board has been entered or 
even later in the event of a rehearing, provided that 
the taxpayer is given a reasonable opportunity to op- 
pose the claim and that it is presented in accordance 
with the reasonable rules laid down by the Board.?*? 


Award of Damages 


If the taxpayer’s petition is without merit, frivolous, 
and filed merely for delay, the Board has power to 
award damages in an amount not in excess of $500 
to the United States in its decision under the provi- 
sions of Section 1117(g) of the Internal Revenue Code 
and the corresponding provisions of prior acts.’ 


Penalties 


The Board apparently had power under the Revenue 
Act of 1924 to impose a fraud penalty on its own mo- 
tion where a fraudulent intent was clearly proved.’ 
Under the Revenue Act of 19267 and subsequent 
acts,1°* the Board is specifically authorized to deter- 





149 Great Bear Spring Co. et al., 12 BTA 383 (1928); Southport 
Mill, Ltd., 13 BTA 555, 556 (1928). 

1580 See Old Colony Tr. Co. v. Com., 279 U. S. 716, 722, 49 Sup. Ct. 
499, 501, 7 A. F. T. R. 8875, 8877, 1 ustc § 408 (1929). Contra: 
Hotel de France Co., 1 BTA 28 (1924). 

151 TRC, Secs. 272(e), 871(e), 1012(e) (1941) and the corresponding 
provisions of prior acts. 

152 See Helvering v. Edison Securities Corp., 78 F. (2d) 85, 91, 
16 A. F. T. R. 307 (CCA-4, 1935). 

153 James Bliss Coombs, 28 BTA 1216 (1933); cf. W. E. Beckmaiun 
Bakers’ & Confectioners’ Supply Co., 13 BTA 860 (1928). 

4 Peterson & Pegau Baking Co., 2 BTA 637 (1925); cf. Fred 
Ascher, 2 BTA 1257 (1925). 

155 Revenue Act of 1926, Secs. 274(e), 308(e). 

86 TRC, Secs. 272(e), 508, 603, 651, 702, 729, 871(e), 1012(e) (1941) 
and the corresponding provisions of prior acts. 
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mine whether any penalty, additional amount, or addi- 
tion to the tax should be assessed if claim therefor is 
asserted by the Commissioner at or before the hearing 
or a rehearing. 


Overpayments 


Under the Revenue Act of 1924, the Board had no 
power to determine overpayments or order refunds.** 
Even where a deficiency was originally asserted by 
the Commissioner, its determination could be at most 
that no deficiency was due.** 


Under the Revenue Act of 1926'** and the corre 
sponding provisions of subsequent acts,’ however, 
the Board has power to determine the amount of an 
overpayment where a deficiency was originally asserted. 


Payment of Tax While Appeal is Pending 

Under the Revenue Act of 1924, the payment of a 
deficiency after the appeal had been filed ousted the 
Board of jurisdiction."** The making of an assessment 
during this period had no effect on its jurisdiction.” 

Payment of the tax while the appeal is pending does 
not deprive the Board of jurisdiction under the Rev- 
enue Act of 1926 '* and subsequent acts. In fact, the 
taxpayer has the right to appeal to the Board even if 
a jeopardy assessment was paid before the notice of 
deficiency was sent.’ 


Special Assessment Cases 


Under the relief provisions of the Revenue Acts of 
1917,'* 1918,'°* and 1921,'* special assessment of war- 
profits and excess-profits taxes was permitted in cer- 
tain cases. The tax liability of a taxpayer entitled to 
special assessment was ascertainable by reference to 
certain comparative data for taxpayers engaged in like 


or similar businesses. If only some of the issues in 


the petition involve the special assessment sections of 
the revenue act, then the Board, on motion, may per- 
mit the severance of the special assessment features 
of the case.*® 


Very few special assessment cases have been pre- 
sented to the Board during the past five years.’ Yet, 
the cases involving special assessment are illustrative 
of the extent of the Board’s jurisdiction. 


st Hverett Knitting Works, i BTA 5 (1924). 
68 Hstate of Mary E. Jackman, 2 BTA 515 (1925). 
‘8° Revenue Act of 1926, Secs. 284(e), 319(c). 

1 TRC, Secs. 322(d), 912, 1027(d) (1941) and the corresponding 
provisions of prior acts. 
61 Northwestern Mutual Life Insurance Co., 1 BTA 767 (1925). 

2 California Associated Raisin Co., 1 BTA 314 (1925). 

163 Katharina Richter, Exrx., 16 BTA 936 (1929). 

164 Walter S. Hughes, 10 BTA 1159 (1928). 

165 Revenue Act of 1917, Sec. 210. 

6 Revenue Act of 1918, Secs. 327, 328. 

17 Revenue Act of 1921, Secs. 327, 328. 

‘8 Rules of Practice before the United States Board of Tax Ap- 
peals, Rule 62 (1941). 

1 See Peavy-Byrnes Lumber Co., 38 BTA 249 (1938). 
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The Board has authority to compel the Commis- 
sioner to furnish information from the returns of 
other taxpayers relevant to the cause at issue before it.1” 

The determination of the Board as to whether a 
taxpayer is entitled to special assessment is final and 


is not subject to judicial review in the absence of fraud 
and irregularity.” 


Cases Involving Abnormalities 


Under the provisions of Section 732 of the Internal 
Revenue Code, if the taxpayer appeals from the deter- 
mination of a deficiency or from the disallowance oi 
a claim for refund of excess profits taxes and the Com- 
missioner’s decision relates to the application of Sec- 
tion 711(b)(1)(H), (1), (J), or (K), Section 721, or 
Section 722, relating to abnormalities, the determina- 
tion by the Board of questions relating solely to the 
specified abnormalities is final and is not subject to 
judicial review. In such cases, the Board’s jurisdic- 
tion is exclusive. Of course, the statute does not pro- 
hibit the judicial review of other issues. 


Statute of Limitations 


The statute of limitations is a plea in bar and not to 
the jurisdiction of the Board, and it must be affirma- 
tively pleaded by the taxpayer to be availed of.** The 
power of the Board to determine whether the assess- 
ment or collection of a deficiency is barred by the 
statute of limitations is well settled.”* 

Prior to the enactment of the Revenue Act of 1934, 
when the Board determined an overpayment in respect 
of a taxable year for which the Commissioner had 
determined a deficiency, the Board had no power to 
determine whether the credit or refund of such over- 
payment was barred by the statute of limitations." 
Under the provisions of the Revenue Act of 1934 '” 
and subsequent acts,'*® no credit or refund of any over- 
payment may be made of any portion of the tax unless 
the Board determines as a part of its decision that it 
was paid within the statutory period. 


Constitutional Questions 


The Board has considered and determined the con- 
stitutionality of portions of statutes serving as the 
basis for the determination of deficiencies in a number 


170 Blair v. Oesterlein Machine Co., 17 F. (2d) 663, 6 A. F. T. R. 
6533 (App. D. C., 1927), aff’d, 275 U. S. 220, 48 Sup. Ct. 87, 6 A. F. 
T. R. 7080 (1927). 

11 Duquesne Steel Foundry Co. v. Com., 41 F. (2d) 995, 8 A. F. 
T. R. 11035 (CCA-3, 1930), aff’?d, 283 U. S. 799, 51 Sup. Ct. 491 
A. F. T. R. 1448 (1931); Williamsport Co. v. United States, 277 U. S. 
551, 48 Sup. Ct. 587, 6 A. F. T. R. 7797 (1928); Live Stock Nat. Bank 
v. United States, 36 F. (2d) 334, 8 A. F, T. R. 9843 (CCA-8, 1929). 
cert. dented, 281 U. S. 760, 50 Sup. Ct. 459 (1930). 

12 See United Business Corporation of America, 19 BTA 809 
(1930), aff’d, 62 F. (2d) 754, 11 A. F. T. R. 1373 (CCA-2, 1933), cert. 
denied, 290 U. S. 635, 54 Sup. Ct. 53 (1933). 

173 Fnameled Metals Co. v. Com., 42 F. (2d) 213, 8 A. F. T. R. 
11094 (CCA-3, 1930), aff’d, 283 U. S. 799, 51 Sup. Ct. 491, 10 A. F. 
T. R. 179 (1931); National Refining Co. of Ohio, 1 BTA 236 (1924). 

14 Dickerman & Englis, Inc., 5 BTA 633 (1926). 

5 Revenue Act of 1934, Secs. 322(d), 504. 

176 IRC, Secs. 322(d), 912, 1027(d) (1941). 
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of cases,'** without reproach from higher authority.’ 
Yet, the Board will not consider itself as justified in 
holding that any provision of the tax law should not 
be enforced unless its unconstitutionality clearly ap- 
pears, but if after consideration there remains a sub- 
stantial doubt, the Board will uphold the validity of 
the statute until the doubt is dispelled by a court 


decision.!*® 


Other Questions 


The proceeding before the Board is de novo, and 
the Board may properly consider issues not raised in 
the proceedings before the Bureau of Internal Rev- 
enue. Thus, the taxpayer might plead as new matter 
the statute of limitations, constitutional questions, etc. 


The Board is not confined to a consideration of the 


so 


revenue statutes only, but may consider other laws,' 
including federal and state constitutions, statutes, and 
court decisions. 


Subpoenas, Depositions, Etc. 


The Board may administer oaths and examine wit- 
nesses, and may require, by subpoena, the attendance 
and testimony of witnesses and the production of evi- 


dence or the taking of a deposition.’*' If a subpoena 


issued by the Board is not obeyed, an order may be 
secured from the appropriate federal court compelling 
compliance with the subpoena.’*? 

Under its statutory authority to prescribe rules of 
practice and procedure,’* the Board may exercise its 
power to consider and take action on motions to vacate 
decision, to grant new trial, to reconsider, to reopen, 
and the like, at any time before its decision becomes 
final, at which time the cause passes beyond its 
control.*4 


The Board is also authorized to impose a fee not in 
excess of $10 for the filing of any petition,’ to fix 
fees, not in excess of charges by clerks of the federal 
district courts, for transcripts of records,'** and to pre- 


' Henry Cappellini, 14 BTA 1269 (1929); Independent Life Insur- 
ance Co. of America, 17 BTA 757 (1929), certified to Sup. Ct., 62 F. 
(2d) 1066, 12 A, F. T. R. 105 (CCA-6, 1932), motion denied and cer- 
tificate dismissed, 288 U. S. 592, 53 Sup. Ct. 399, 12 A. F. T. R. 40 
(1933); General Securities Corp., 23 BTA 130 (1931); Otto Kensch, 
23 BTA 216 (1931), aff'd, 60 F. (2d) 481, 11 A. F. T. R. 767 (CCA-3, 
1932), cert, denied, 287 U. S. 641, 53 Sup. Ct. 89 (1932); Lord Forres, 
25 BTA 154 (1932). 

"S See Garden City Feeder Co., 27 BTA 1132, 1143 (1933). 

“ Rita O’Shaughnessy, Exrx., 21 BTA 1046 (1930), aff’d, 60 F. 
(2d) 235, 11 A. F. T. R. 738 (CCA-6, 1932), cert. denied, 288 U. S. 
605. 53 Sup. Ct. 397 (1933). 

” West Town State Bank, 32 BTA 531 (1935). 

I TRC, Sec. 1114 (1941); see Rules of Practice before the United 
States Board of Tax Appeals, Rules 44, 45, 46 (1941). 

ey See United States v. Union Trust Co. of Pittsburgh, 13 F. Supp. 
286, 17 A. F. T. R. 59 (W. D. Pa., 1936); Blair v. Oesterlein Mach. 
Co., 275 U. S. 220, 48 Sup. Ct. 87, 6 A.F.T.R. 7080, 1 ustc {| 258 (1927). 

pa IRC, Sec. 1111 (1941) and corresponding provisions of prior acts. 

** See Garden City Feeder Co., 27 BTA 1132 (1933). 

“IRC, Sec. 1110 (1941); see Rules of Practice before the United 
States Board of Tax Appeals, Rule 8 (1941). 

, *6 TRC, Sec. 1133 (1941); see Rules of Practice before the United 
States Board of Tax Appeals, Rules 51, 53 (1941). 
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scribe rules for the payment of the designated witness 
fees and mileage.’ 


Matters over Which the Board of Tax 
Appeals Has No Jurisdiction 


The Board cannot order the Commissioner to credit 
or refund an overpayment determined by it. If the 
Commissioner refuses to credit or refund an over- 
payment, the taxpayer’s only remedy is to sue in the 
federal courts. 

The Board has no power to decide questions of ad- 
ministrative policy and procedure, moot questions,'™ 
pure questions of law which are unrelated to a specific 


189 


controversy,'*® or abstract questions.'®° 


Refund or Credit of Overpayments 


Although the Board has power to determine the 
amount of an overpayment,’ it has no authority to 
order the Commissioner to credit or refund such over- 
payment.’ If the Commissioner refuses to refund 
or credit the overpayment found by the Board, the 
taxpayer must resort to suit in the federal courts.'” 
Administrative Matters 

The Board has no right to decide questions of ad- 
ministrative policy and procedure.’ Thus, the Board 
will not consider the action or decision of the Com- 
missioner on questions involving the existence of 
jeopardy to justify a jeopardy assessment,’ the credit- 
ing or refunding of an overpayment,’ the rejection 
of an offer in compromise,'” the acceptance or rejec- 
tion of amended returns,'® the denial of an application 
for exemption where no deficiency was asserted,’ 
the refusal to classify a corporation as a personal serv- 
ice corporation where no deficiency was asserted,?”" 
the failure to follow a published ruling or announced 
policy of the Bureau of Internal Revenue," the failure 
to follow provisions of the regulations where such reg- 
ulations do not validly interpret the revenue act in 
question,”°? and the bona fides of the determination.*” 


[Concluded in the July issue] 

187 IRC, Sec. 1115 (1941); see Rules of Practice before the United 
States Board of Tax Appeals, Rule 60 (1941). 

188 See Northwestern Mutual Life Insurance Co., 1 BTA 767, 769 
(1925). 

189 See James R. Parkey et al., 16 BTA 441, 450 (1929). 

1 See Emanuel Cohen et al., 20 BTA 647, 648 (1930). 

191 Discussed supra. 

192 See George H. Jones, Exr., 34 BTA 280, 283 (1936). 

1%3 See United States v. Elgin Nat. Watch Co., 66 F. (2d) 344, 12 
A. F, T. R. 1009 (CCA-7, 1933); National Fire Ins. Co. v. United 
States, 52 F. (2d) 1011, 10 A. F. T. R. 528 (Ct. Cl., 1931). 

1% See Cleveland Home Brewing Co., 1 BTA 87, 91 (1924); Levine 
Bros. Co., Inc., 5 BTA 689 (1926). 

1% California Associated Raisin Co., 1 BTA 1251 (1925); Founda- 
tion Co, v. United States, 15 F. Supp. 229, 246, 18 A. F. T. R. 66, 
36-2 ustc {| 9347 (Ct. Cl., 1936). 

1% Supra. 

1% Arthur Beir, 1 BTA 252 (1924). 

18 Kunkel & Co., Inc., 3 BTA 133 (1925); cf. Sample-Durick Co., 
Inc., 35 BTA 1186, 1187 (1937). 

19 SM 2538, III-2 Cum, Bull. 286 (1924); cf. Permanent Loan & 
Savings Ass’n, 2 BTA 132 (1925). 

200 Winthrop Ames, 1 BTA 63 (1924). 

201 Morrison Houndry Co., 1 BTA 413 
Brewing Co., 1 BTA 87, 91 (1924). 

22 B, B, Todd, Inc., 1 BTA 762 (1925). 
23 James Couzens, 11 BTA 1040, 1158 (1928). 





(1925); Cleveland Home 

































































































































































The “Peto” 


As noted many times, our connection with sub- 
marine construction is on the fiscal side. Nevertheless 
the biggest thrill in a long time was ours when the 
U. S. S. “Peto” was launched on April 30. You may 
have heard the broadcast description of it; undoubt- 
edly you read about it in the newspapers; you should 
have seen it in the newsreels. We got a lot of satis- 
faction to think that we had even an indirect connec- 
tion with this first submarine warship built on the 
Great Lakes. 

Yet there was a sober side to it, felt by many. This 
sleek vessel looks grim. It is designed to bring de- 
struction to our enemies, and we hope it does. But 
it is sad to think of a world in which such things are 
needed, and of the possibilities that the crew of this 
and her sister ships may be destroyed too. 


Sut the best part of the day will have had no publicity 
until this gets to print. After the launching, the con- 
tractor served the customary luncheon to about fifty 
guests, and Prussian-born Governor Julius Heil gave 
a fine short talk. In the course of the Governor’s talk, 
a guest made some audible comment, and the ruddy- 
faced executive waved to him and said, “Hello, Sam!” 
Commenting on it, Lieut. Comdr. G. C. Weaver, USN, 
spoke about as follows (quoted from memory): 

“Let us imagine the governor of a great German 
state making a speech at a gathering such as this. 
First, can you possibly imagine anyone in the audience 
saying anything while he was speaking? Second, can 
you possibly imagine the governor greeting a man 


»>99 


named ‘Sam’? 
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That, readers, is the real mission of the “Peto” and 
all our ships and tanks and guns, and the men who 
operate them; to make it possible for us and all the 
people of the world to enjoy such democracy, and enjoy 
it in peace. When you pay your income and excise 
taxes, pay them with a realization of what you are 
paying them for. And then Buy More Bonds! Note: 
The vessel’s name is pronounced Payto. 


Cases 


One of the few cases arising under the original 
Vinson Act is that of Douglas Aircraft, 46 BTA —, 
No. 138 (423 CCH § 7506). Honesty is always the 
best policy, but does not of itself win tax cases. We 
quote from Central Appraisal Bureau, a BTA memo of 
April 25 (423 CCH § 7507-F): “Where taxpayer fails 
to file returns because it believed itself to be exempt, 
the imposition of the 25% penalty is approved, since 
such reason, however honestly held, is not reasonable 
cause for failure to file.” 

Are embezzled funds community income? Read the 
Spruance case, CCA-5, wherein Judge Sibley on April 
29 decided they were, provided they were income at 
all. (42-1 USTC { 9450) 

We hope the decision in the Rule case becomes the 
rule. (CCA-10, April 30 (42-1 USTC { 9453).) 

Emmet J. Victory did not live up to his name in the 
Third Circuit on May first. (42-1 USTC { 9455) 

The Federal Tax Service mailing of April 15 set 
what seems to be a record of thirty new court cases 
in seventy-seven pages. 
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[f you are a gambler, devices such as “tip cards and 
jar games” are known to you, but we met them for 
the first time in the case of Gay Game, Inc., U. S. 
Court for Southern District of Indiana, April 1 (42-1 
USTC J 9397). 

Eight pages are devoted to the Bateman decision, 
CCA-1 of April 7 (42-1 USTC J 9402). A rich American 
girl created a trust for a titled husband. 


There’s been a lot in the papers lately about patent 
control, cartels, etc. Back in 1937 the Triplex Safety 
Glass Company got a big sum for infringement of its 
patents, and on March 24 of this year, the District 
Court for Delaware decided when it was taxable. (42-1 
USTC § 9409). 

We got quite a shock when we noted that CCH de- 
cision numbers on BTA cases had passed 12500. This 
does not include memo decisions. Verily (to para- 
phrase Ecclesiastes), of the making of decisions there is 
no end—but so far the Shoptalker has not found the 
reading of them “a weariness of the flesh.” For ex- 
ample, take the case of Coburn, a memo decision of 
March 31 (423 CCH § 7492-A). ’Round about 1919 we 
recall seeing him and Mrs. Coburn in “The Better 
‘Ole.” Too bad he lost. 


Or consider the pathos of the Cheltenham & Abington 
Sewerage Company case, a BTA memo of March 28 
(423 CCH J 7486-C). Here is something new under the 
sun. The company was caused to operate for nine 
months without billing a customer. This action of 
the Public Utilities Commission of Pennsylvania 
made it necessary for the company to accrue officers’ 
salaries, and be unable to pay them within seventy-five 
days after the taxable year. But the hardhearted BTA 
refused to allow it to deduct them as accrued. It’s 
tough, no kidding. 

The Kaeleku Sugar Company won a sweet victory in 


the memo decision of March 30 (423 CCH J 7486-F). 


We got just a bit nostalgic at the press release of 
April 8 (423 CCH { 6299). So the BTA is to have 
permanent quarters at 70 East 45th Street in New 


York City! Just a brisk 6-minute walk from our old 
office. 


Quotation from the Esperson decision, CCA-5, April 
17 (42-1 USTC § 9426): 

“Losses accrue not on the basis of whether the tax- 
payer’s judgment is good or bad, as to the value of, 
or the goodness of, the title to, property acquired, but 
on the basis of its cost to the taxpayer, and when the 


property is sold or the title lost, that cost is the basis 
for determining the loss.” 


Club cases continue to plague members. Down in 
the Fifth Circuit on April 16 the Corpus Christi Golf 
Club was held exempt; with Judge Sibley’s dissent 
paving the way for an appeal. Three days earlier the 
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Third Circuit found the Duquesne Club taxable. (42-1 
USTC § 9427 and § 9428). 


Another echo of the Pendergast case is found in the 
case of Rugel, CCA-8, on April 14 (42-1 USTC { 9429). 

One of the most cited business concerns is that of 
Bonwit Teller (5 USTC § 1536 and 2 USTC J 709). 
For an up-to-date footnote read 46 BTA —, No. 130, 
dated April 17 (423 CCH { 7499). 

The business of acting as a “shipping agent” re- 
quires much cash on hand, while stevedoring does not. 
See the Plant cases, two BTA memos of April 11 (423 
CCH § 7500-E and 7500-F). 


The case of the Katz Underwear Company decided 
by CCA-3 on April 24 (42-1 USTC § 9436) does not 
show what kind of garments it manufactured. We 
hope pajamas were included in the line. 


There was a special ruling issued on March 27 and 
reported at 423 CCH § 6306 regarding the tax on a 
fur coat sold to an ambassador’s wife. She didn’t have 
to pay it. 

Own any Erie R. R. securities? Better read a 


Special Ruling of April first (423 CCH 6320) and 


no fooling. 


Congressional Committee 


Not until May 3 did we realize that we were a 
character for Ripley. Never had we shaken hands 
with a member of the House of Representatives. 
Senators—yes. We had a slight acquaintance with 
the good Dr. Copeland. We’d even met the delegate 
from Alaska. But our first meeting with Congress- 
men was a triple-decker affair. Joshua Jones (R) of 
Wisconsin brought Flaherty (D) of Massachusetts 
and Wheat (R) of Illinois up to Sturgeon Bay to see 
Mrs. Johns christen the P. C. 588. And so we met, 
talked to, and dined with them all. And enjoyed it! 


“The Clipper City” 


Shipbuilding is one of the oldest industries in 
Manitowoc, Wisconsin. The town has long been 
known as “The Clipper City” from the time when sail- 
ing clippers for the Great Lakes were built there. The 
Shoptalker is becoming quite a “clipper” himself, as 
witness the following: 


We clipped this on March 16: 


“If you pay your income tax in person, watch your step that 
you aren’t inadvertently inducted into the Army. That nearly 
happened to one bewildered taxpayer. 

He appeared at a branch Internal Revenue office which is 
directly opposite an Army recruiting office. A long line of 
taxpayers was waiting to pay their taxes, so he took a place 
at the end of the queue to wait his turn to have his return 
checked. 

As he did so a sergeant emerged from the recruiting office 
at the head of a group of recruits who had just signed up. 

‘All right,’ the sergant barked, ‘line up. I’m going to take 
you to lunch and then we are coming back in the same order 
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we are going out. Remember that now. 
of it, get over there and line up.’ 
"Bet. 7 .. 2 
‘Never mind, no talk now. 
can talk about it later.’ 


Hey, you, snap out 


Line up with the rest. You 


The man held up his hand. 

‘Get in there and line up,’ growled the sergeant. 
take care of that at the hotel where we’re going.’ 

The man gave up, fell into the line and marched off with 


the others. A half hour later he marched back with them 
and the sergeant counted them off. 


‘You can 


‘Hey, what’s going on here?’ he demanded. 
too many.’ 


‘There’s one 


‘I tried to tell you,’ meekly explained the taxpayer ‘that I 
wasn’t one of your recruits. I came here to pay my income 
tax. Can I go now please?’ "—United Features Syndicate, Inc. 

* * x 

The Milwaukee Journal of April 19 thought the fol- 
lowing good enough to reprint—and we concur: 

“Maybe sugar will be scarce. Maybe tires can only be 
obtained during the dark of the moon, same as you take a 
drink in South Dakota. Maybe there won’t be any new auto- 
mobiles, toasters, tooth paste or tin cans, but nevertheless 
there will be some balm in Gilead. For the government, 
heaven bless them, have ordered the manufacture of juke 
boxes stopped on the first of May.—The Wisconsin Dells 
Events.” 


And the Shoptalker adds that if the ban on the 
further manufacture of dial telephones is made per- 
manent—-and we mean permanent—the war is not 


in vain. 
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Anybody Match This? 


On Easter Sunday, the Shoptalker and Mrs. Shop- 
talker dined with Lieut. (jg) and Mrs. Herbert Fiala 
in Milwaukee, where Fiala is Navy Cost Inspector. 
In the midst of a lot of Shoptalk, it developed that 
Mrs. Fiala is a public accountant in her own right, and 
is running her husband’s practice in Dayton, Ohio, 
where Fiala, a CPA, had practiced for years before 
being commissioned in the Supply Corps Reserve. 
She was just up for the holiday. Women accountants 
in public practice are scarce; are there any others 
who are pinch-hitting for their husbands? 


Memory Lane—One More Turn 


About three weeks before this went to press, a 
couple with whom we were spending the evening 
somehow got off on the subject of jewelry, and sud- 
denly out of our trick memory there popped another 
one of those “small world” incidents of our public 
It was back in 1922 or 1923 and 
our boss had us working on the accounts of a small 


accounting career. 
manufacturing jewelry firm. And we mean svall; 
just two proprietors (one of whom doubled as book- 
keeper), and two apprentices. They had no direct 
dealings with the public—only with retailers who 
placed special orders with them. 

Well, one day one of the partners came to us with 
a bracelet he had just finished. He had the true cra/ts 
man’s pride in his work; he wanted admiration; and 
we gave it without hypocrisy. It was a beautiful thing 

-a thin platinum band, with rectangular cut sapphires 
and diamonds completely around it. It was invoiced 
at $1,500.—and we were told the retailer would get 
not less than $2,100, probably more. 


Three nights later we were at a party. In came a 
newly engaged couple: the girl known to all, her 
fiance an out-of-towner. But the girl seemed more 
interested in showing off her new bracelet than her 
beau. There were appropriate “oh’s and ah’s” about 
it. We had to pretend we'd never seen it before. Maybe 
we hadn’t at that. We couldn’t ask. But the chances 
of there being two new bracelets of that pattern are 
pretty remote, don’t you think? 





* * 





Recently one of our Buenos Aires contributors sent 
us a certified check for $5 to be applied to “as many 
copies of your May magazine as can be sent airmail.” 
After checking mailing rates we found that postage 
alone on one issue, “airmail via Cristobal,’ would be 
exactly $4.80 and that by giving the contributor 4 
special price of 20¢ we (and Uncle Sam) could success- 
fully use up the entire amount of his check. 
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New Jersey 

* Alcoholic Beverages—AB 342 in- 
creases the fee for limited distillery 
licenses from $1,000 to $1,500 and re- 
duces the fee for plenary distillery 
licenses from $7,500 to $5,000. Chapter 
154. 

*%Property—AB 11 permits munici- 
palities to use rents from _ properties 
bought for delinquent taxes as a credit 
against such taxes. Chapter 54. 

*%AB 135 exempts persons in the 
armed services from taxation up to $500 
valuation. Chapter 70. 

* AB 178 permits county tax boards to 
include increases in assessments, as well 
as reductions, in the assessment roll, 
after appeals have been heard. Chap- 
ter 79. 

*AB 363 changes the due date for 
payment of railroad franchises from 
May 5 to June 5. Chapter 115. 


New York 


*Business Licenses——AB 2042 con- 
tinues to June 30, 1943, the milk publicity 
tax. Chapter 666. 

*%Franchise.—AB 1512 provides that 
the tax imposed on real estate corpora- 
tions shall be a lien and binding on 
rentals received by an assignee thereof 
from real property of the corporation 
liable for tax. Chapter 642. 

* Motor Vehicles—AB 1923 provides 
that an operator’s or chauffeur’s license 
issued to persons in the military service 
shall be extended upon expiration during 
such service. Chapter 560. 

* Personal Income.—AB 2133 provides 
that the tax commission shall (instead of 
may) grant a reasonable extension of 
time for filing returns when good cause 
exists and provides that when a taxpayer 
IS serving in the military service outside 
of the country such circumstances shall 
constitute good cause. Chapter 705. 


Pennsylvania 


*Motor Vehicles.—Act No. 26, Acts 
1942 (Senate Bill No. 49, First Special 
* New laws. 





Calendar of 1942 Sessions 





State Convened Adjourned 
Arizona 

(1st Sp.) Apr. 6 Apr. 25 
California 

(2@ Sp.) ....... Jan. 17 Jan. 1% 
Kentucky Jan. 6 Mar. 3 
Kentucky 

(1st Sp.) Mar. 5 Apr. 8 
Lowisiana....... May ll ...... 
Maine (Ist Sp.). Jan. 12 Jan. 24 
Massachusetts 

(1st Sp.) Jan: 26 jan, 31 
Michigan 

(ist So.)..... Jan. 9 Jon. ZF 
Michigan 

(24 Se.) ..... Feb. 9 Feb. 27 
Mississippi Jan. 6 Mar. 23 
New Jersey . Jan: 13 2 ox. 
New York ..... Jan. 7 Apr. 24 
Pennsylvania 

(1st Sp.) ..... Feb. 17. Apr. 10 
Rhode Island... Jan. 6 Apr. 30 
South Carolina. Jan. 13 Mar. 14 
Viremia ....... Jan. 14 Mae.23 


Session), provides that any machinery 
used exclusively for agricultural pur- 
poses and any wagon, while being used 
for the transportation of agricultural 
products by the owner, may be used 
upon the highways of the Common- 
wealth without being registered with the 
Department of Revenue. The Secretary 
of Revenue is authorized to suspend all 


‘provisions of the 1929 Vehicle Code and 


Tractor Code in so far as they are incon- 
sistent with the provisions of this Act. 
The provisions of Act No. 26 shall be in 
effect until six months after the termina- 
tion of the war. 


Rhode Island 


*% Alcoholic Beverage—HB 808 fixes 
license fee as follows: Manufacturer’s 
license to operate a brewery or distillery, 
$3,000; exemption from $1,000 winery 
license fee, formerly extended to a 
manufacturer operating a winery produc- 
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ing only still wines from grapes grown 
on the premises owned by the winery, is 
abolished; wholesaler’s Class A license 
for the sale of malt beverages and wine, 
beginning December 1, 1942, $750; 
wholesaler’s Class B license for the sale 
of malt and vinous beverages and dis- 
tilled spirits, $2,000; wholesaler’s Class C 
license to manufacture, transport, import, 
export, deliver and sell alcohol for non- 
beverage purposes, $100; rectifier’s 
license, $3,000. The former special alco- 
hol license is abolished. 


*Banks.—HB 808 levies a tax on 
banks as follows: domestic, 3% of net 
income or $2.50 per $10,000 of authorized 
capital stock, whichever is greater; na- 
tional banking associations, 3% of net 
income, 


% Corporate Excess.—HB 808 increases 
corporate excess tax rate for 1942 and 
1943 to 50¢ per $100 of corporate excess. 


*Gifts—HB 808 imposes a gift tax at 
rates which range from 1% on amounts 
not exceeding $25,000 over exemptions, 
to 7% upon amounts over $1,000,000. 


% Property—HB 808 levies a tax of 
40¢ per $100 on interest bearing time 
deposits of banks. Returns and tax pay- 
ments shall be made to the Tax Adminis- 
trator by August 1. 


% Unincorporated Business.—HB 808 
imposes a tax of $1 per $1,000 of gross 
income of retail, mercantile, motor trans- 
portation, amusement or manufacturing 
business, where annual gross receipts are 
over $30,000, and a tax of 25¢ per $1,000 
of gross receipts of wholesale mercantile 
businesses. 


* Utilities—HB 808 levies taxes on 
gross earnings of utility corporations as 
follows: Common carrier steamboat, 
ferryboat, steam or electric railroad, 
street railway, dining car, sleeping car, 
chair car, or parlor car corporations, and 
gas, water and toll bridge corporations, 
144%; electric companies, 2%; express 
companies doing business on steamboats, 
railroads or street railways and telegraph 
corporations, 4%; cable or telephone cor- 
porations, 6%. 






























































































































































































































































































































































ALABAMA 
July 1— 
Automobile dealers’ reports due. 
July 10—— 


Alcoholic beverage distributors’, retailers’ 
and wholesalers’ reports due. 

Automobile dealers’ reports due. 

Oil and gas conservation tax due, 

Tobacco use tax and reports due. 

Tobacco wholesalers’ and jobbers’ reports 


due. 
July 15— 
Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage tax and reports 
due. 

July 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax and reports due. 

Lubricating oils tax and reports due. 

Motor fuel tax and reports due. 

Sales tax and reports (including small tax- 
payers) due. 

Use tax and reports due. 


ARIZONA 

July 5— 

Alcoholic beverage licensees’ reports due. 
July 15— 

Gasoline tax and reports due. 

Gross income tax reports and payments 

due. 

Motor carriers’ tax and reports due. 

Use fuel tax and reports due. 
July 25— 

Motor fuel carriers’ reports due. 


ARKANSAS 

July 1— 

Alcoholic beverage permit fees due. 

Cigarette dealers renew permits. 

Public utility gross earnings reports and 
fee reminders due. 

July—First Monday—— 

Bank share tax reports due. 

July 10— 

Alcoholic beverage reports and taxes due. 

Natural resources severance tax and re- 
ports due. 

Statement of purchases of natural re- 
sources due, 

July 15—— 

Wine manufacturers’ 
due. 

July—Third Monday—— 
Bank share tax installment due. 
Property tax installment due. 

July 20— 

Gross receipts tax and reports due. 
Motor fuel] tax and reports due. 
Use fuel tax and reports due, 


reports and taxes 


a" 
SUN. MON. TUE. WEO 
—— 








LY 


JU 
THu. Fri. SAT 


CALIFORNIA 
July 1—— 
Gasoline tax due. 
Insurance company premiums tax due. 
Taxes due from public utilities trans- 
mitting money. 
July—First Monday—— 
Oil and gas production tax due. 
July 15— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 
July 20— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
July 5— 
Motor carriers’ taxes due. 
July 10—— 


Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 
due. 

July 14— 
Sales tax and reports due. 
Use tax and reports due. 

July 15— 
Coal mine owners’ reports due. 
Coal tonnage tax and reports due. 
Income tax (second installment) due. 
Service tax and reports due. 

July 25— 
Gasoline tax and reports due. 

July 31—— 
Property tax (second installment) due. 


reports 


CONNECTICUT 
July 1— 
Gasoline tax due. 
July 10—— 


Cigarette distributors’ reports due. 
July 15— ‘ 
Cable, car, express, telegraph, telephone, 
electric, gas, power and water company 
taxes due. 
Gasoline tax reports due. 
July 20— 
Alcoholic beverage tax and reports due. 


DELAWARE 
July 1—— 
Express company taxes due. 
Railroad tax (installment) due. 
Telephone and telegraph taxes due. 
Wilmington property taxes due. 
July 10— 
Bank share reports due. 
July 15— 
Filling stations’ gasoline tax reports due. 
Importers’ and manufacturers’ alcoholic 
beverage reports due. 
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July 31—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline taxes and _ reports 

due, 


DISTRICT OF COLUMBIA 
July 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers and 
retailers, 

Beer reports due from licensed manufac- 
turers and wholesalers. 

July 15— 

Beer tax due. 
July 25—— 

Gasoline tax and reports due. 
July 31—— 

Last day to make personal property re- 
turns. 


FLORIDA 
July 1— 
Chain store license and inventory tax due. 
Franchise tax and reports due. 
July 10—— 
Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
July 15— 
Carriers’, dealers’, and importers’ gasoline 
reports due. 
Gasoline tax and reports due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
July 31—— 
Motor transportation companies’ taxes and 
reports due. 


GEORGIA 
July 1—— 
Insurance company premiums tax and re- 
ports due. 
July 10—— 


Tobacco wholesale dealers’ reports due. 
July 15— 

Malt beverage tax and reports due. 
July 20—— 

Gasoline tax and reports due. 


IDAHO 
July 1—— 
Franchise license tax and statement due. 
July 9— 
Motor carriers’ monthly gross revenue re 
ports due. 
July 10—— 


Beer dealers’ reports due. 
July—Second Monday—— 
Railroad, transmission line, telephone and 
telegraph company property tax reports 
due. 
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July 15— 
Electric power company taxes and reports 
due. 
Gasoline tax and reports due. 
Motor carriers’ gross receipts tax 
terly installment) due. 


ILLINOIS 


(quar- 


July 1— 
Gross insurance premiums tax due. 
July 10— 
Motor carriers’ mileage tax due. 
July 15— 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility tax and reports due. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage reports 
due. 
July 20—— 
Gasoline tax and reports due. 
Oil production tax and reports due. 
July 30— 
Transporters’ gasoline tax reports due. 
July 31—— 
Last day to pay franchise tax. 


INDIANA 
July 1— 
Motor carriers’ registration fees due. 
Navigation company property tax and re- 
turns due. 
July 15— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Gross income tax and reports due. 
July 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax and returns due. 
July 25—— 
Gasoline tax and reports due. 
July 30—— 
Last day to file corporation reports. 


IOWA 
July 1—— 
Chain store license tax due. 
First day to file corporation reports. 
Motor carriers’ additional tax due. 
Stock transfer reports due. 
July 10—— 
Beer tax and reports due from class A 
permittees. 
Carriers’ gasoline tax reports due. 
July 20—— 
Gasoline tax and reports due. 
Sales tax and reports due. 
Use tax and reports due. 


KANSAS 
July 10—— 
Malt beverage tax and reports due. 
July 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor earriers’ gross ton mileage tax and 
reports due. 
July 20—— 
Sales tax and reports due. 
July 25—— 
Gasoline tax and reports due. 


KENTUCKY 
July 1—— 


Fees for maintenance of public service 


commission due. 
July 10—— 


Amusement and entertainment tax and 


Teports due. 
Cigarette tax reports due. 


Refiners’ and importers’ gasoline tax re- 


Ports due. 


July 15— 
Alcoholic beverage reports due. 
Income tax (second installment) due. 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
July 20— 
Oil production tax and reports due. 
July 21— 
Banks’ reports of deposits due. 
July 31— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
July 1— 
New Orleans property tax (installment) 
due. 


Severance tax on salt from brine due. 
Wholesalers’ tobacco reports due. 
July 10— 
Importers’ 
Importers’ 
Importers’ 
due. 
Importers’ 
July 15— 
Carriers’ gasoline reports due. 
Carriers’ kerosene reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Intoxicating liquor manufacturers’ 
dealers’ reports due. 
Wholesalers’ tobacco reports due. 
July 20— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use tax and reports 
due. 
Petroleum solvents reports due. 
July 30— 
Gas-gathering tax and reports due. 
Motor carriers’ gross receipts tax and re- 
ports due. 
Natural resources severance tax and re- 
ports due. 
Petroleum products tax and reports due. 
Public utility, pipe line and natural gas 
sales tax and reports due. 


gasoline tax and reports due. 
kerosene tax and reports due. 
light wine and beer reports 


lubricating oils reports due. 


and 


MAINE 
July 1— 
Bank share tax due. 
July 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 


July 15—— 

Use fuel tax and reports due. 
July 31—— 

Gasoline tax and reports due. 

MARYLAND 

July 10—— 

Admissions tax due. 
July 15— 


Income tax (second installment) due. 
July 30—— 


Motor fuel reports due from purchasers in 


cargo lots. 
July 31—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 
July 1— 


Last day to pay insurance company pre- 


miums tax. 
Property tax (first installment) due. 
July 10—— 
Alcoholic beverage taxes and reports due. 
Meals tax and reports due. 





July 15— 
Cigarette distributors’ 
due. 
Cold storage warehouse reports due. 
July 31—— 
Gasoline tax and reports due. 


taxes and reports 


MICHIGAN 
July 1—— 
First day to pay corporation privilege fees 
and make reports. 
Gas and oil severance tax and reports due. 
July 5— 
Carriers’ gasoline tax reports due. 
July 10— 
Common and contract carriers’ fees and 
reports due. 
July 15—— 
Sales tax and reports due. 
Use tax and reports due. 


July 20— 
Distributors’ gasoline tax and reports due. 
MINNESOTA 
July 10— 


Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
July 15— 
Interstate motor carriers’ mileage tax due. 
July 25— 
Distributors’ gasoline tax and reports due. 
Special use fuel tax and reports due. 


MISSISSIPPI 
July 5— 
Factory reports due. 
July 10—— 
Admissions tax and reports due. 
July 15— 
Franchise tax and reports due. 
Gasoline tax and reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Tobacco manufacturers’, distributors and 
wholesalers’ reports due. 
Use tax and reports due. 


July 31—— 

Factories’ annual reports due. 

MISSOURI 

July 1— 

Statement of corporations due. 
July 5— 

Non-intoxicating beer permittees’ reports 

due. 

July 15—— 


Gasoline tax reports due. 

Retail sales tax and reports due. 
July 25— 

Gasoline tax due. 

Use fuel tax and reports due. 


MONTANA 
July 1— 
Moving picture theatre licenses issued and 
tax due. 
July 15— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company taxes and reports due. 
Gasoline tax and reports due. 
Motor carriers’ additional fees due. 
Motor carriers’ annual fees due. 
July 20— 
Crude petroleum producers’, dealers’, re- 
finers’ and transporters’ reports due. 
July 30— 
Coal mine operators’ tax and reports due. 
Oil producers’ license tax and reports due. 
Telegraph and natural gas company taxes 
and reports due. 


NEBRASKA 
July 1— 
Occupational tax and reports due from do- 
mestic and foreign corporations. 
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Personal property taxes (second install- 
ment) due. 
July 15— 
Alcoholic beverage manufacturers’ and 


wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter tax and reports due. 


NEVADA 





July 1 

Corporation reports due. 

Petroleum products reports due. 

July—First Monday—— 

Electric light, heat and power, gas, street 
railway, telegraph, telephone and water 
company taxes due. 

July—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax and 
reports due. 

July 15— 

Carriers’ gasoline tax reports due. 
July—Second Monday—— 

Last day to make property tax returns. 
July 25— 

Dealers’ gasoline tax and reports due. 

Fuel users’ tax and reports due. 
July 31—— 

Mines’ net proceeds reports due. 


NEW HAMPSHIRE 
July 1— 
Gasoline tax due. 
Public utility reports due. 
July 10— 

Manufacturers’, wholesalers’ and permit- 
tees alcoholic beverage reports due; per- 
mittees’ payments due. 

July 15— 
Gasoline tax reports due. 


NEW JERSEY 
July 10— 

Excise tax and reports due from busses in 
interstate commerce. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

July 15— 

Alcoholic beverage reports and taxes due 
by manufacturers, distributors, trans- 
porters, warehousemen and importers. 

July 20— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

July 30— 
Carriers’ gasoline tax reports due. 
July 31—— 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
July 15— 
Income tax due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
July 20— 
Electric, gas, water and steam com- 
pany inspection fees due. 
Motor carriers’ tax and reports due. 
July 25— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
July 30—— 
Oil and gas production tax net value re- 


ports due. 
NEW YORK 
July 1—— 
Last day to pay village property taxes 
(with certain exceptions). 
July 15— 
New York City occupancy tax and returns 
due. 


July 20— 
Alcoholic beverage tax and reports due. 
New York City retail sales tax and re- 
turns due. 
New York City use tax and returns due. 
July 25— 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
July 31— 
Gasoline tax and reports due. 


NORTH CAROLINA 
July 1— 

Installment-paper dealers’ tax and reports 

due. 
July 10— 

Carriers’ gasoline tax reports due. 

Railroad’s alcoholic beverage tax and re- 
ports due. 

July 15— 

Sales tax and reports due. 

Spirituous liquor tax due. 

Use tax and returns due. 

July 20— 

Distributors’ gasoline tax and reports due. 

Franchise bus carriers’ and haulers’ taxes 
and reports due. 

July 30— 

Electric light, power, street railway, gas, 
water, sewerage and telephone company 
tax and reports due. 

July 31 

Franchise tax and reports due. 

Lightning rod dealers’ and manufacturers’ 
tax and reports due. 





NORTH DAKOTA 
July 1— 
Cigarette tax reports due. 
First day for filing domestic corporation 
reports and paying fees. 
Railroad and telephone property tax 
ports due. 
July 15—— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
July 20— 
Sales tax and reports due. 
Use tax and reports due. 


re 


OHIO 
July 10—— 
Admissions tax and reports due. 
Alcoholic beverage reports due from class 
A and B permittees. 
July 15——_ 
Cigarette use tax and reports due. 
Franchise tax due. 
Private motor carriers’ tax due. 
Public motor carriers’ tax due. 
Use tax and reports due. 
July 20—— 
Bank share taxes due. 
Dealers’ gasoline tax reports due. 
Domestic insurance company premiums tax 
due. 
Intercounty corporations’, intangibles deal- 


ers’, and public utility intangibles tax 
due. 
July 30— 


Carriers’ gasoline tax reports due. 
July 31—— 

Gasoline tax due. 

Sales tax and reports due. 


OKLAHOMA 
July 1— 
First day to file affidavit of capital stock 
of foreign corporations. 
First day to file corporation license 
tax reports. 
Oil, gas and mineral gross production tax 
and reports due. 
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Petroleum excise tax and reports due 
Jaly 5—— 

Operators’ reports of mines other than coal 
due. 
July 10—— 
Airports’ 
due. 
Alcoholic beverage tax and reports due. 

Cigarette and tobacco reports due. 
July 15— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
July 20— 
Carriers’ use fuel tax reports due. 
Coal mine operator's reports due. 
Use fuel oil tax and reports due. 
Use tax reports and payment due. 
July 30— 
Cotton manufacturers’ tax and reports due. 
Information report on oil and natural gas 
due. 


gross receipts tax and reports 


OREGON 

July 1— 

Corporation license tax reports due. 
July 10—— 

Oil production tax and reports due. 
July 15—— 

First day to pay corporation license tax. 
July 20— 

Alcoholic beverage tax and reports due. 

Gasoline tax and reports due. 

Motor carriers’ tax and reports due. 


PENNSYLVANIA 
July 1— 
Mercantile license tax due in Philadelphia. 
Property taxes delinquent (in cities not 
specifically mentioned in law). 
July 10— 
Malt beverage tax reports due. 
Spirituous and vinous liquor 
reports due. 
July 15— 
Employers’ returns due on tax withheld at 
source under Philadelphia income tax. 
Manufacturers’ alcoholic beverage tax and 
reports due. 
July 31 
Gasoline tax and reports due. 
Philadelphia personal property tax due. 


importers’ 





RHODE ISLAND 

July 1—— 

Public utility gross earnings reports due. 
July 10—— 

Manufacturers’ alcoholic beverage reports 

due. 

Tobacco products tax reports due. 
July 15— 

Gasoline tax and reports due. 

Public utility tax delinquent. 


SOUTH CAROLINA 
July 1—— 
Motor carriers’ tax installment due. 
July 10— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to make power tax return and 
pay tax. 
July 20— 
Gasoline tax and reports due. 
Special use fuel tax and reports due. 
July 30— 
Semi-annual installment and report of in- 
surance company premiums tax due 


SOUTH DAKOTA 

July 1—— 

Passenger motor carriers’ tax due. 
July 10—— 

Interstate motor carriers’ 

ports due. 

July 15— 
Alcoholic beverage sales reports due. 
Carriers’ gasoline tax reports due. 


taxes and re 
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FEDERAL TAX CALENDAR 


Carriers’ use fuel tax reports due. 

Dealers’ gasoline tax reports due (tax due 
in 30 days). 

Motor carriers of property—compensation 
fees due. 

Motor carriers’ tax due. 

Sales tax reports and payment due. 

Use fuel tax and reports due. 

Use tax and reports due. 





July 30— 
Mineral products severance tax and re- 
ports due. 
TENNESSEE 
July 1 


Corporations’ annual reports and fees due. 
Cottonseed oil mill reports due. 

Excise (income) tax and returns due. 
Franchise tax and reports due. 

July 5— 

Oil and volatile substance quarterly re- 
ports due. 

July 10— 

Barrel beer tax due. 

Carriers’ gasoline tax reports due. 

Cigarette distributors’ reports due. 

Last day to make alcoholic beverage re- 
ports. 

July 15— 

Carriers’ use fuel reports due. 
Fuel users’ reports due. 

July 20 
Distributors’ gasoline tax and reports due. 
Liquid carbonic acid gas tax due. 

July 31— 

Last day to make insurance company pre- 
miums tax returns and pay first tax in- 





stallment. 
TEXAS 
July 1—— 
Commercial and collection agency tax and 
reports due. 


Luxury excise tax and reports due on new 
radios, new cosmetics and playing cards. 
Motor carriers’ gross receipts tax and re- 
turns due. 
Ores, marble and cinnabar 
taxes due. 
Public utility tax and reports due. 
Sulphur production tax and reports due. 
Textbook publishers’ tax and reports due. 
July 15—— 
Oleomargarine dealers’ 
due. 
July 20—— 
Carriers’ motor fuel tax reports due. 
Liquefied gas and liquid fuel use tax re- 
ports due. 
Motor fuel tax and reports due. 
July 25—— 
Admissions tax and reports due. 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oil production tax and reports due. 
Theatre prize and award tax and reports 
due, 


reports and 


tax and reports 


UTAH 
July 1—— 
Gasoline distributors’ and retailers’ license 
fees due. 
Public utility fees due. 
duly 196—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
July 15—— 
Distributors’ and retailers’ 
and reports due. 
Sales tax and returns due. 
Use fuel tax and reports due. 
Use tax and returns due. 
July 31—— 
Employers’ reports due. 


gasoline tax 





FEDERAL TAX CALENDAR 


VERMONT 
July 10— 
Alcoholic beverage tax and reports due. 
Property taxes payable in installments 
due. 
July 15— 
Electric light and power company tax and 
reports due. 
July 31—— 
Gasoline tax and reports due. 


VIRGINIA 
July 10— 
Beer dealers’, bottlers’ and manufacturers’ 
tax reports due. 
July 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
July 1—— 
Corporation (domestic and foreign) license 
tax and reports due. 
July 10— 
Malt products brewers’ 
ers’ tax reports due. 
July 15— 
Admissions tax and reports due. 
Auto transportation company tax and re- 
ports due. 
Butter substitutes tax and reports due. 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Gross income tax and returns due. 
Public utility gross operating tax and re- 
ports due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 


and manufactur- 


WEST VIRGINIA 
July 1— 
Beer dealers’ annual license fees due. 
Domestic corporation license tax and re- 
ports due. 
Motor vehicle and carrier registration and 
fees due. 
Public utilities’ 
fees due. 
July 10— 
Alcoholic beverage tax and reports due. 
July 15— 
Income tax (second installment) due. 
Sales tax and reports due. 
July 30— 
Beer dealers’ annual reports due. 
Gasoline tax and reports due. 
Occupational gross income quarterly tax 
report and payment due. 


WISCONSIN 


privilege tax additional 


July 1— 
Beer tax reports due. 
Motor carriers’ flat tax due. 
Motor truck registration and fees due. 
July 10— 
Alcoholic beverage tax reports due. 
Oleomargarine tax and reports due. 
Tobacco products tax due. 
July 20—— 
Gasoline and diesel fuel tax and reports 
due. 
July 30—— 
Privilege dividends tax due. 


WYOMING 

July 1— 

License (franchise) tax and reports due. 
July 10— 

Carriers’ gasoline tax reports due. 
July 15— 

Dealers’ gasoline tax reports due. 

Sales tax and reports due. 

Use fuel tax and reports due. 

Wholesalers’ gasoline tax and reports due. 
July 20— 

Motor carriers’ tax and reports due, 
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FEDERAL TAX CALENDAR 


July 15— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
April 30. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended April 30. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended January 31, with interest at 
6% from April 15 on first installment. 
Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended January 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended April 30. Form 1041. 

Foreign partnership return of income 
due by general extension for fiscal year 
ended January 31. Form 1065. 

Individual income tax return due for fiscal 
year ended April 30. Form 1040. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended Jan- 
uary 31, in case of American citizens 
abroad. Form 1040. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended July 
31, 1941. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended April 30, 1941. Forms’ 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax re- 
turns due for fiscal year ended April 30. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for June. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended January 
31. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 


for fiscal year ended January 31. Forms 
1040NB, 1040NB-a. 
Nonresident foreign corporation income 


tax return due for fiscal year ended Jan- 
uary 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended April 30. Form 1065. 


Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended January 31, by general extension. 
Form 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended Jan- 
uary 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 


Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended October 31. Forms 1140B, 1120H, 
1120L, 1120NB. 


Stockbrokers’ monthly return of stamp ac- 
count due for June. Form 838, 


Third quarterly income-excess profits tax 
payment due for fiscal year ended Oc- 
tober 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

July 20— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for June. Form 
1012. 

July 31—— 

Admissions, dues and safety deposit box 

rentals tax due for June. Form 729, 
{Turn to page 380] 
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How to Increase Corporate Income Taxes 
With a Minimum of Injuries 


[Concluded from page 335] 

The above figures clearly illustrate how the pro- 
posed schedules would temper war time tax levies 
to war time earnings, and how the war burden would 
be spread among all classes of security holders. How- 
ever, it has been argued that if bonds and preferred 
stock payments are to be taxed there should be levies 
on lease rentals and other similar corporate disburse- 
ments. This logic is unanswerable. For that matter, 
there is equal justification for similar levies on all 
vested incomes, including the net earning power of 
owner-occupied residences. Taxes cannot be wholly 
logical; we can only attempt to make them practical 
and as equitable as possible. 

The plan here presented has one disadvantage, in 
that it bases the entire tax schedule on computed 
average earnings or invested capital. Mr. Morgen- 
thau’s plan uses these somewhat crude figures only for 
excess profits tax purposes. However, it seems likely 
that under present war conditions a logical tax sched- 
ule based on these approximately fair rate brackets 
will give better results than an arbitrary blanket levy. 
For this reason the brackets based on average earn- 
ings or invested capital must be used. 


Taxation Is Not Enough 
[Concluded from page 333] 


in dividends, leaving an undistributed net income of $8 
billions. Thus there was a total of $46 billions which 
would have been subject to a recapture provision. For 
1942 there is expected an increase (see p. 1869) of $11 
billions in consumer income. It is obvious that a recap- 
ture provision of 50 per cent will produce at least 
25 billions of dollars on the basis of 1942. 

To prevent avoidance and to round out the plan 
under the principle of a nation at arms all salaries in 
plants filling defense orders on a cost plus or non- 
competitive basis would have to be limited. In such 
plants the schedule of executive salaries and the sal- 
aries of relatives of executives and owners should be 
fixed by the government along the lines of salaries of 
officers of the armed forces. Such persons are in effect 
officers in the war effort and should not receive favored 
treatment. In any case such control of salaries would 
be necessary to prevent avoidance of the recapture 
plan. 


Drastic as the plan is, it will still be helpful to in- 
crease the taxes on liquor, tobacco, and luxuries, and 
to close every loophole in the law. It will still be 
necessary to sell war bonds. The war budget is $59 
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billions and that entire amount must be drawn off in 
order to close the inflation gap otherwise created be- 
tween consumer purchasing power and the production 


of civilian goods. We cannot eat tanks and ships 
and planes and the carrion of our enemies. Our pur- 
chases as consumers are necessarily limited by the 
productive capacity which is left for the production 
of civilian goods. 

Of course, such a plan as is here proposed will raise 
the cry of “hardship”. It may not be easy, and for 
many persons it will not be possible, to pay off debts, 
complete purchase commitments or maintain the ac- 
customed standard of living. But that complaint is 
hardly relevant. It will certainly be no easier to do 
any of these things if we fail in the great struggle 
upon which we have now embarked. That struggle 
will only be won through hardship. If we do not have 
the necessary courage and endurance and self-sacrifice 


we shall find our chapter ended in the story of human 
life. 


The Tax-Exempt Security During 


The Civil War 
[Concluded from page 344] 


views and no decisive action was taken to interpret the 
meaning of the phrase, “from any other source what- 
ever.” When the Treasury followed an opportunistic 
policy and endeavored to tax state and local government 
loans, the Supreme Court brushed aside the Treasury 
scheme and said it was unconstitutional. 

To this day the argument over the constitutionality 
of taxation hasrunon. The ultimate issue, to be sure, 
is the economic, political, and social wisdom of taxa- 
tion. The protagonists and the antagonists may cite 
the past history of the tax-exempt security to buttress 
their arguments. While these arguments may be mis- 
leading, a study of the origins and the development of 
tax exemption will give the observer perspective in his 
attempt to judge the merits of the claims of the con- 
testants and he will understand why the Federal Gov- 
ernment, which once fought with determination to 
prevent the taxation of its securities by the state and 
local governments, is now seeking to reverse its course 
and to overthrow the historic doctrine of intergovern- 
mental immunity from income taxation. 

** * 


“About 19¢ of the gasoline tax dollar received by 
the states goes for maintenance of state highways.’”— 
Monthly News Bulletin, American Petroleum Indusiries 
Committee. 
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Multiple Death Taxation of Intangibles 
Completely Reéstablished 


The U. S. Supreme Court has thrown the entire 
question of multiple death taxation of intangibles back 
into the laps of the state legislators where, the court 
says, it belongs. It has overruled First National Bank 
of Boston v. Maine? and has held that a state constitu- 
tionally may levy a death tax upon the transfer of 
stock of a corporation which is incorporated therein 
even though the deceased transferor was a resident 
of another state, even though the transfer took place 
in another state and even though the stock certificates 
were never in the state of incorporation. 


The theory upon which the court so holds, in 
State Tax Commission of Utah v. Aldrich,? is the same 
as that which formed the basis of the court’s decision 
in Curry v. McCanless,? Graves v. Elliott* and, more 
recently, Graves v. Schmidlapp,® namely, that the state 
afforded protection of the decedent’s rights and is, 
therefore, entitled to a contribution to aid in making 
such protection effective. 


As a result of this latest decision, which seems to 
complete the reéstablishment of multiple taxation of 
intangibles of decedents, it is reasonable to assume 
that many states will make changes in their laws con- 
cerning death taxes on intangibles and that waiver 
requirements will, in many cases, be revised. 


Powers of Appointment—Estate Tax Effect 
Of Compromise 


The Supreme Court, in Helvering v. Safe Deposit 
and Trust Co. of Baltimore,® has unanimously affirmed 
that property subject to a power of appointment is 


— 


? 284 U.S. 312. 

* CCH, SINH { 14,003. 

* 307 U.S. 357, 59S. Ct. 900. 
* 307 U. S. 383, 59 S. Ct. 913. 
*CCH, SINH { 14,002. 
*CCH, FINH f 10,167. 
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not taxable if the donee does not exercise the power 
—that the mere possession of the power is not such 
an interest as will render the property includible in 
his estate as property in which he had an interest 
at the time of his death. 

The members of the court are in disagreement, how- 
ever, as to the effect on federal estate tax liability 
of agreements entered into by affected persons after 
the donee’s death. Five members, a majority, hold 
that events occuring between beneficiaries after the 
death of a donee of a power of appointment can re- 
sult in the inclusion of some of the property in the 
donee’s estate—property which might not otherwise 
be taxable. 

Here the decedent donee of a power of appoint- 
ment exercised it by will. Because he was a minor, 
a question was raised as to the validity of his actions. 
Without final adjudication of this issue, the interested 
parties entered into a compromise agreement under 
which decedent’s brother and sisters received more 
property than they would have received if decedent’s 
will had been found invalid. The majority of the 
court held that the property received by the brother 
and sisters is includible in decedent’s estate to the 
extent that it exceeds the property which would have 
passed to them if the donee had made no attempt to 
name beneficiaries—regardless of whether the at- 
tempted exercise of the power was valid. Four 
justices dissent as to this conclusion. 


Insurance Company Held Not Liable 
For Federal Estate Taxes 


Not even a claim of the Federal Government for 
estate taxes on the estate of an insured affects the 
right of a beneficiary to receive the entire proceeds 
of life insurance made payable to him. The insurer is 
a debtor of the beneficiary, not a transferee or a trus- 
tee. Hence, machinery set up in the estate tax law 


Ewing Galloway 
The Grand Staircase in the Congressional Library 


for the collection of federal estate taxes from trans- 
ferees or trustees is not applicable, even where the 
insurance proceeds are payable in installments. So 
holds the Court of Appeals for the District of Colum- 
bia in John Hancock Mutual Life Ins. Co. v. Helvering.* 


Though by this holding the Commissioner is not 
precluded from ultimately collecting the tax, the fact 
that he may not collect it from the insurer is partic- 
ularly significant where, as here, the insurance pro- 
ceeds are payable in installments as the result of 
action by the decedent. If the Commissioner were 
permitted to obtain satisfaction of the tax from the 
insurer there would, in such cases, be a reduction 
of the principal sum upon which the installment pay- 
ments are based. This, in turn, would result in a 
reduction of earnings on the fund and, necessarily, in 
a considerable reduction in the amount of the indi- 
vidual installments. 


State Tax Collections 


Reaching the unprecedented height of $4,499,000,000, 
collections from 1941 taxes by the forty-eight state 





™CCH, FINH { 10,178. 
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governments were 8 percent above those of 1940, 
according to the final report of State Tax Collections: 
1941 issued recently by the Bureau of the Census. 

Total taxes of all kinds collected in the United 
States were $17,000,000,000, or $131 per capita, if the 
state collections are added to the 1941 federal collec- 
tions and an allowance is made for local collections 
based on the experience of 1940. In contrast, total 
collections of federal, state, and local governments in 
1932 were $8,200,000,000—$66 per capita—and in 1940, 
$13,300,000,000 or $109 per capita. 

A comparison of wholesale price indexes indicates 
that price rises had a relatively small influence in 
raising the level of tax collections. After a rough 
adjustment is made for price changes between 1940 
and 1941 fiscal years, the total collections still appear 
to have risen approximately 7 percent. 

A primary change in the state tax practice in the 
United States is the decline—both in actual amount 
and in percent of total—of general property taxes, 
which in 1941 yielded $155,960,000. The ratio of gen- 
eral and selective property taxes to all taxes has de- 
clined from 51 percent in 1915 to less than 6 percent 
in 1941. From a position of first importance, this 
tax has fallen to sixth place in volume of yield. 

Meanwhile, general sales taxes have climbed to 
$565,900,000, swelling the revenue from this source 
by $75,000,000 or 15 percent over 1940. The total 
collections of all kinds of sales taxes increased 11 per- 
cent. Yielding an almost negligible sum in 1925, they 
now provide $1,821,800,000 or 41 percent of all state 


_ tax collections. 


Responding to the pre-war defense boom, receipts 
from state income taxes rose 18 percent, the sharpest 
increase of all major types of taxes collected by state 
governments. This increase boosted income tax col- 
lections to $423,000,000. 

The state with the highest per capita total tax col- 
lections in 1941 was California, which reported an 
average per capita of $53.24; Delaware was second 
with $49.03, and New York third with $45.90. The 
lowest per capita collections were $16.65 for Missis- 
sippi, $19.18 for Georgia, and $18.88 for Nebraska. 
Generally, the lower per capita tax collections are 
found in the agrarian regions and southern states 
while the highest are found in the industrialized North. 


Federal Revenue Revision 

The Committee on Ways and Means continues its 
work on revenue revision in executive session. In its 
plans concerning the individual income tax the Com- 
mittee has recommended a lowering of exemptions to 
$500 and $1200 for single and married individuals, 
with a recommendation for compulsory joint returns 
for husband and wife. The credit for dependents re- 
mains at $400. Normal income tax rates have been 
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raised to 6% and the surtax income rates have also 
been increased substantially. 

Tables showing the surtax rates and tax liability 
of single and married individuals (with no dependents) 
under the Committee’s proposals are given below. 


Comparison of Tax Rates 
Present Law and Committee’s Proposed Rates 





—Surtax Net Income— 
$2,000 


0 

2,000 4,000 
4,000 6,000 
6,000 8,000 
8,000 10,000 
10,000 12,000 
12,000 14,000 
14,000 16,000 
16,000 18,000 
18,000 20,000 
20,000 22,000 
26,000 32,000 
32,000 38,000 
38,000 44,000 
44,000 50,000 
50,000 60,000 
60,000 70,000 
70,000 80,000 
80,000 90,000 
90,000 100,000 
100,000 150,000 
150,000 200,000 
200,000 250,000 
250,000 300,000 
400,000 500,000 
750,000 1,000,000 
1,000,000 2,000,000 
2,000,000 5,000,000 


5,000,000 and over 


~ Normal Tax Rate (per cent) 


Additional Revenue— 
(In billions of dollars) 


La 


Surtax Rates 


Present 


wW 


6% 
9 


13 
17 
21 
25 
29 
32 
35 
38 
41 
47 
50 
53 
55 
57 
59 
61 
63 
64 
65 
66 
67 
69 
72 
74 
75 
76 
77 


4 


Comparison of Tax Burden 
Present Law and Committee’s Proposed Rates 


Married Person—No Dependents 





Net Income 





Committee 


Rates 


12% 
15 
19 
23 
27 
31 
35 
39 
42 
45 
48 
54 
57 
60 
62 
65 
68 
71 
74 
76 


2.756 


Before 7-Amount of Tax --Effective Rates 
Personal Present Committee Present Committee 
Exemption Law Rates Law Rates 
$ 1,200 $ 0 $ 0 0.0% 0.0% 

1,300 0 12 0.0 0.9 
1,400 0 28 0.0 2.0 
1,500 0 45 0.0 3.0 
1,700 13 80 0.8 4.7 
2,000 42 132 21 6.6 
2,500 90 219 3.6 8.8 
3,000 138 306 4.6 10.2 
4,000 249 504 6.2 12.6 
5,000 375 708 iS 14.2 
8,000 873 1,464 10.9 18.3 
10,000 1,305 2,064 13.1 20.6 
15,000 2,739 3,914 18.3 26.1 
20,000 4,614 6,264 23:1 Be 
25,000 6,864 8,982 27.5 35.9 
50,000 20,439 24,840 40.9 49.7 
100,000 52,704 63,072 527 63.1 
500,000 345,084 409,012 69.0 81.8 
1,000,000 732,554 844,012 73.3 84.4 
3,000,000 3,922,524 4,324,012 78.5 86.5 
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Comparison of Tax Burden 


Present Law and Committee’s Proposed Rates 


Net Income 


Before 
Personal 


Exemption 


$ 500 
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8,000 
10,000 
15,000 
20,000 
25,000 
50,000 
100,000 
500,000 
1,000,000 
5,000,000 


Ewing Galloway 


Single Person 


Amount of Tax 


Present Committee 
Law Rates 

$ 14 

32 

3 49 

11 67 

21 84 

40 119 

69 171 

117 258 

165 345 

221 447 

347 651 

483 875 

1,031 1,667 

1,493 2,295 

2,994 4,221 

4,929 6,621 

7,224 9,381 

20,882 25,316 

53,214 63,646 

345,654 409,621 

733,139 844,621 

3,923,124 4,324,621 


Effective Rates 


Present Committee 
Law Rates 
2.4% 
4.5 
AN 6.2 
12 7.4 
2A 8.4 
3.3 9.9 
4.6 11.4 
5.9 12.9 
6.6 13.8 
7.4 14.9 
8.7 16.3 
9.7 17.5 
12.9 20.8 
14.9 22.9 
20.0 28.2 
24.6 33.1 
28.9 375 
41.8 50.6 
53.2 63.6 
69.1 81.9 
13:3 84.5 
78.5 86.5 
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Tus is more than a war of mechanical 
monsters clashing in the night... 
more than a war of production. 


It is a war for markets—your markets! 
The Axis wants your business—wants to 
destroy it for once and all. 


With so much at stake, there is no 
doubt you will want to do everything 
you can to meet this Axis threat. Two 
ways are open: Speed production and 
BUY BONDS. The only answer to 
enemy tanks and planes is more Ameri- 
can tanks and planes—and your regular, 
month-by-month purchases of Defense 
Bonds will help supply them. Buy now 
and keep buying. 


HOW THE PAY-ROLL 
SAVINGS PLAN HELPS 


When you install the Pay-Roll Savings 
Plan (approved by organized labor), 
you not only perform a service for your 
country but for your employees. Simple 
to install, the Plan provides for regular 
purchases of Defense Bonds through 
voluntary pay roll allotments. 

















Write for details today! Treasury Department, 
Section R, 709 Twelfth Street, NW., Washington, D. C. 





U.S. SAVINGS 


Bonds « Stamps 
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Dangers of Double Domicile and 
Double Taxation 


[Concluded from page 345] 


decedent, and accordingly it was held that New York 
domicile had not terminated despite long physical 
presence in another state. 

Perhaps the most extreme case is the recent one of 
In re Eisenberg.’ In this case, decedent had moved to 
Florida apparently under the guidance of expert legal 
and tax counsel. The New York home had been sold. 
All business connections had been terminated. How- 
ever, the will of the decedent benefited charitable organ- 
izations located only in New York, and a few days 
before his death, decedent had entered a hospital in 
New York for medical treatment and in this hospital 
he died. It was held by the Surrogate that either New 
York domicile had never been terminated, or if termi- 
nated, it had been reacquired by the short stay in 
the hospital. Charitable contributions to New York 
charities were relied on heavily. 

In the Eisenberg case Florida had already ruled that 
the decedent had been domiciled in that State when 
he died. 

Accordingly, the danger of double domicile and 
double taxation is very great unless the taxpayer not 
only acquires a home in the new state and pays taxes 
as a resident thereof, and votes there, but also estab- 
lishes that the old domicile has been effectively and 
completely abandoned. Evidence of non-abandonment 
which must be guarded against, consists, among other 
things, of retention of any property in the old state 
maintenance of bank accounts, safe deposit vaults, 
insurance, trust funds, any business connections at 
all, including employment by a company in the old 
state, holding a directorship, etc. Contributions to 
charities in the old state are dangerous. Membership 
in clubs in the old state are dangerous. Member- 
ship in religious organizations are strong evidence 
of continuance of domicile in the old state. 

Any communication indicating the slightest doubt 
on the part of the taxpayer that the domicile in the 
new State is intended to continue permanently, invites 
double taxation. 

In short, unless an individual is prepared to build a 
completely new life and to exclude himself in every 
respect from the old state, the danger of double taxa- 
tion is extremely serious. The savings in income tax 
which frequently motivate the change in the first place, 
are usually very small as compared to the dangers of 
a double inheritance tax, particularly since the state of 
origin would be able to claim income tax as well when 
it succeeded in establishing that domicile had con- 
tined therein. Accordingly, the safest course to fol- 
low is to stay put. 


731 N. Y. Supp. (2d) 380. 
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The Price Ceiling and Taxation 
[Concluded from page 340] 


Savings Must Correspond to Spending 


Any success of the voluntary drive should not mis- 
lead us: the salutary anti-inflationary effect will be 
achieved only when the savings correspond to the 
amount of the individual’s spending, or else it will have 
just as little anti-inflationary influence as taxing high 
incomes. From this angle the Keynesian solution of 
compulsory savings according to income (and not ac- 
cording to spending) is not sufficiently anti-inflation- 
ary. Compulsory savings according to spending plus 
asales tax (TTT) will be the best solution, particularly 
under the regime of price ceiling. 


Taxpayer Offensive in New York 


[Concluded from page 348] 


public services must be weighed against the cost and 
the ability to pay for them. 


An organized movement for economy sponsored by 
taxpayers is essential as a balance against these special 
groups. In this way true Democracy is permitted to 
function. 


The taxpayer movement also is an antidote for pres- 
sure politics. One example of counteracting pressure 
group demands occurred early in 1941. A bill to pro- 
vide differential salary payments to state employees 
who would be drafted into Army service was presented 
to the Legislature. The bill was backed by the Civil 
Service Employees lobby. Republican and Demo- 
ocratic legislators were badgered into urging its passage 
on emotional and patriotic grounds. The bill gave a small 
group of men preferential treatment for no other rea- 
son except that they were members of a pressure group. 


Under the leadership of the Citizens Public Expen- 
diture Survey, hundreds of organizations of every kind 
opposed the measure. Newspapers almost unani- 
mously denounced it. Thousands of citizens expressed 
themselves against it. 


Despite its bi-partisan support, the bill never reached 
the floor of the Legislature. 


Numerous other cases could be cited. Under the 
guise of national defense, outlandish spending schemes 
are brought forward. The pressure groups are strong. 
They don’t give up easily. But the myth of their in- 
Vincibility has been exploded. 


“The Legislature has experimented with economy 


and found, in spite of selfish blocs, that the public likes 
it,” said the Troy Morning Record. 


As the impact of the crushing new federal taxes is 
felt, the need for cutting all non-defense, non-essential 
expenditures will become even more apparent. Asa 


THE PRICE CEILING AND TAXATION 
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minimum contribution to the defense effort, state and 
local governments must retrench sharply. A tax dollar 
saved locally is a dollar freed for the defense program. 


Furthermore, in cooperation with other states, citi- 
zens of New York can join in a national effort to re- 
duce federal non-defense spending. Had the various 
proposals for cutting this spending by two billion 
dollars last year been adopted, the new four billion 
dollar tax bill passed by Congress might have been 
cut in half—or the deficit for the year could have been 
reduced by two billions. 


Opposition to any economy in the federal budget 
comes from strongly entrenched and selfish elements. 
Taxpayers of New York will be called upon to pay the 
biggest portion of the defense and non-defense federal 
tax bill and they can aid materially in blasting the log- 
jam holding up economy. 


Industry carries the burden of national defense. 
Now, above all other times, it is vital that new taxes 
should not unduly handicap or penalize industry. Off- 
setting economies in government costs must be made 
so that the gigantic burden of defense cost will not 
break the back of industry upon which national de- 
fense rests and from which the nation reaches up to 
prosper and be strong. 


For Pennsylvania Tax Men... 


CORPORATE 
TAXATION AND PROCEDURE 
IN PENNSYLVANIA 


By LEIGHTON P. STRADLEY 
and 1. H. KREKSTEIN 


With the publication of Volume 2, the 
“greatest book on Pennsylvania taxes in years” 
now provides hearty, round coverage of the 
corporate tax laws of the Commonwealth. 

Brought fully up to date with last-minute 
additions, this authoritative work comprehen- 
sively analyzes, discusses and explains every 
significant phase of the Pennsylvania corpo- 
rate tax law. 

A practical source and reference work, it 
is a worthy companion for your loose leaf 
Pennsylvania Tax Service. 


2 volumes, 654 x 95% inches, cloth, 
Price $15. 


See It on Approval 
COMMERCE) CLEARING House, ING, 


LOOSE LEAF SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 


MUNSEY BLDG. 214 .N. MICHIGAN Ave. Empire STATE BLDG. 
WASHINGTON CHICAGO New York 















































































































































































































































































































































SOME ASPECTS OF THE FEDERAL 
INCOME TAX IN CONNECTION 
WITH TRUSTS 


Norman D. Keller, Member of the Pennsyl- 
vania Bar 


8 University of Pittsburgh Law Review, 
January, 1942, p. 81-103 


The general scheme of taxation of the 
conventional trust created by deed or will 
for the purpose of holding title to property 
and distributing the income and eventually 
the principal to one or more beneficiaries 
has been substantially the same since early 
in the history of the Revenue Acts following 
the adoption of the Sixteenth Amendment 
to the Federal Constitution. The scheme 
is to treat the trust as a separate entity 
to pay the tax upon any trust income held 
or accumulated for future distribution to 
the beneficiary and for the beneficiary to 
pay the tax on trust income properly dis- 
tributed to him or distributable to him 
during the year under the terms of the will 
or deed creating the trust. 


This plan has furnished a rather simple 
and workable general scheme for the tax- 
ation of trust income as between the trustee 
and the beneficiary. Of course questions 
have arisen from time to time which have 
required settlement by the judiciary or by 
the legislature. A few of these are men- 
tioned hereafter. 


Possibly the greatest number of cases 
have involved the question as to what trusts 
are embraced under this statutory scheme 
and what ones fall without it. The Revenue 
Acts, since the first Act of 1913, have taxed 
what are called “associations” in the same 
manner as corporations, i. e., on the whole 
of their income at the corporate rates, with 
no deduction for the amounts of income 
distributable or distributed to the members 
or beneficiaries. The word “association” 
has never been defined in the statutes. It 
has been left for judicial definition; and 
the courts, including the United States Su- 
preme Court, have had a difficult time with 
it. Perhaps a good general statement of 
the rule is that where there exists central- 
ized management and control through trus- 
tees who are actively engaged in carrying 
on a business undertaking of any kind, an 


association results. Where, on the other 
hand, the trustees merely hold property to 
collect and distribute the income, partic- 
ularly where a trust of this kind has not 
been formed by the beneficiaries but is 
created by will or deed of another, a strict 
trust exists taxable under the trust sections 
of the statute. This statement is not ad- 
vanced as an absolute test, since compara- 
tively slight differences in the facts may 
still bring different results. 


There have been in the past some ques- 
tions in connection with certain of the de- 
ductions given to the individual which a 
trust is also entitled to take. Most of these 
have now been settled, either by court deci- 
sions or amended statutory provisions. One 
question which has only lately been deter- 
mined involves the right of an estate or trust 
to deduct expenses incurred in operation, 
such as clerical fees, accountants’ fees, at- 
torneys’ fees, and trustees’ commissions. 
Such deductions, the Supreme Court recent- 
ly decided, cannot be taken either by an 
estate or by a trust unless the executors 
or trustees are actually operating a business. 

Rights as between trustee and beneficiary 
with respect to certain other deductions 
from income afforded to individuals, at first 
the subject of some litigation and uncer- 
tainty, have now been determined. For 
example, capital losses are deductible by 
the trust and not by the beneficiary. Fur- 
ther, the Revenue Acts have consistently 
permitted the individual to deduct a reason- 
able allowance for depreciation of property 
used in the trade or business for depletion. 

The additional deductible items afforded 
to an estate or trust have not, on the whole, 
occasioned a great deal of trouble. There 
has been some difference of opinion with 
respect to the deduction of income to be 
devoted to charities. Some cases have con- 
tained the suggestion, in situations where 
income is accumulated for distribution to a 
charity as a remainderman, that it is not 
deductible if there is any possibility that it 
may be used to pay an annuity given to the 
life tenant. The taxing authorities have 
taken this position at times. Seemingly the 
sounder view, and that adopted in several 
recent decisions, is that if the estate or trust 
is of such a size that it is improbable that 
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in combination clearly outline the theory off, 7 
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the Butterworth opinion, 390 U. S. 365, in tant 
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The field of trust income tax law which 
has given rise to novel concepts of income 
and disputes as to the limits of constitu: 
tional power is that which has to do with 
situations where the grantor of the trust has 
been held taxable on its income even thoug! 
that income is required to be paid to ar 
other. The major factor in the development 
of this branch of the law has been the con- 
tinuing attempt of the federal government 
to enlarge the concept of taxable income 
of the individual in an effort to deteal 
attempts of the taxpayers to retain the 
benefits of income from property and at the 
same time escape the graduated surtax. 


An early subject of legislative treatment! 
was the revocable trust. Before 1924 the 
statutes contained no provision for taxing 
the income from such a trust to the grantot, 
although several decisions of the Circult 
Courts of Appeals have held that such i 
come was implicitly taxed to him unde 
earlier Revenue Acts. A specific provisiol 
was inserted in the 1924 Act, the prototype 
of that now contained § 166 of the Intern 
Revenue Code, taxing the grantor on trus 
income where he had at any time during 
the taxable year, either alone or in com 
junction with any person not a beneficiary, 
the power to revest in himself title to the 
corpus. ‘ 
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Some time after the original statute had 
een enacted words “during the taxable 
ear’ were stricken so that thereafter the 
ection provided that the grantor was tax- 
ble on the income where “at any time” the 
}wer to revest title in himself was vested 
him or in any person not having a sub- 
tantial adverse interest in the disposition 
f the corpus or the income. 


Since the statute as changed provides that 

he grantor is taxable where at any time the 
ower to revest title is vested in him, it has 
een held that it does not apply to a situ- 
tion where the trust instrument, instead 
i giving the grantor the right to revest 
ile in the future, provides that the title 
hall revest at a subsequent time. Such an 
pplication of the statute suggests consti- 
utional doubts, since it actually operates to 
ax to the grantor income payable to an- 
ther which the grantor has no right to 
eceive and over which he has no control, 
hat is, provided he has given up any right 
§ control over trust corpus during the pe- 
iod before revocation. 


Congress waS quite conscious in 1924 of 
ax problems with relation to trusts. In 
he Revenue Act of that year it took steps 
0 prevent other practices then in vogue, 
by providing also that the grantor should 
e taxable upon income which in his dis- 
retion, either alone or in conjunction with 
ny person not a beneficiary, might be dis- 
tributed to him or be held or accumulated 
or future distribution to him or which was 
1 might be applied to the payment of pre- 
iums upon policies of insurance upon his 
if. The distributable income provisions 
as been the subject of a number of deci- 
ions but the insurance premium feature 
was more important in one sense, since it 
esulted in a constitutional attack and two 
lecisions of the Supreme Court which are 
atticularly interesting because of the views 
hey adopted concerning the propriety of 
ttributing income for tax purposes to one 
who does not receive it and has parted with 
he property from which the income arose. 


These two decisions were Burnet v. Wells, 
89 U. S. 670, and Du Pont v. Commissioner, 
89 U.S. 685. In the Wells case, supra, the 
luration of the trusts for the payment of 
life insurance premiums was for the life of 
the grantor. The Court sustained the con- 
titutionality of the statutory provision in 
uestion by a five to four decision. 


The Du Pont case, supra, which accom- 
panied the Wells case, supra, and was de- 
ided primarily on the basis of that opinion, 
Was, perhaps, little noticed at the time but 
ater bec: ame important because of the addi- 
ional theory of decision which it expressed. 
here the insurance trusts were to last for 
three years, at the end of which time they 
might be extended for a like period at the 
eatmentftttlor’s option. Accordingly, in addition 
1924 thefito its reliance upon the Wells decision, supra, 
r taxingiithe Du Pont opinion gave, as a second 
granto.gtound for upholding the power of Con- 
Circullferess to tax, the short term of the trust 
such imfRlter which the trustee was to return the 
1 undefbrincipal intact to the grantor. While this 
rovisio"Mecision only involved a question of legis- 
rototyP@ative power, it formed the basis for the 
Internal sition taken by the United States Treas- 
on trusty Department thereafter that the income 
> duringitom short term trusts is taxable to the 
i. aa frantor even though no specific provision 
— the ‘0 that effect was contained in the statute, 
e to Aggy upheld by the Supreme Court in 
Clifford case, supra. 
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DIGESTS OF ARTICLES ON TAXATION 


Two important cases remain, without 
which a discussion of the income tax prob- 
lem of grantor and trust would be wholly 
incomplete. Those are the decisions of the 
Supreme Court in Douglas v. Willcuts, 296 
U. S. 1, involving an alimony trust, and 
Helvering v. Clifford, 309 U. S. 331, involv- 
ing a short term family trust, each of which 
introduced a new and widened concept of tax- 
able income into the field of trusts and both 
of which have been followed by numerous 
subsequent decisions attempting to deter- 
mine their exact meaning and extent. 


In the Douglas case, supra, the Supreme 
Court held that a husband was taxable upon 
the income of an irrevocable trust created 
by him at the time of the divorce in lieu of 
alimony and approved by the decree of the 
divorce court which retained jurisdiction to 
change the provisions if conditions war- 
ranted. While recognizing that there was 
no specific statutory provision to cover this 
situation, the Court held that § 22(a) of the 
Act, which broadly includes income from 
whatever source derived, was comprehen- 
sive enough to cover the case. 


Later decisions, however, put a significant 
limitation upon the doctrine of the Douglas 
case, supra. They served to free the husband 
from tax after the wife’s remarriage, where 
its effect was to relieve the husband of any 
further alimony obligation, which is the case 
in practically every jurisdiction. 


This particular question of the husband’s 
liability for tax on the income of an alimony 
trust may shortly become moot, as it is 
probable that the next Revenue Act may 
provide for taxation of alimony to the wife 
and a deduction by the husband. This 
solution seems proper and desirable and 
probably not unconstitutional. 


What is the result where the trustee has 
the discretion to use the income for the 
support and maintenance of the wife or 
children? The general rule adopted by the 
Board is that in such circumstances the 
grantor is taxable only upon the amount of 
the income which is actually devoted to such 
purposes by the trustee, and if none is so 
used, there is no tax. However, in cases 
where the trustee is required to turn over 
to the grantor such amounts as he may 
demand, to be used for the purposes of sup- 
port and maintenance of his wife and chil- 
dren, the Board has held that the whole 
amount of the income is taxable to the 
grantor, even though none might be de- 
manded. 


The final decision of the Supreme Court 
to be discussed on the subject of grantor 
and trust is probably the most important. 
It is the Clifford case, supra. In this case 
the grantor declared himself trustees of 
certain securities for a period of five years, 
at the end of which time the corpus was to 
be returned to him and any undistributed 
income was to be paid to his wife. While 
the trust was in effect the grantor was to 
pay over to his wife such part of the net 
income as he might determine in his abso- 
lute discretion. He retained as trustee a 
number of important powers with respect 
to the corpus. These included the right to 
exercise all voting powers; to sell, exchange, 
mortgage or pledge the investments upon 
such terms and for such consideration as 
he might deem fitting in his absolute dis- 
cretion; to invest any money in the trust 
estate without restriction by reason of the 
speculative character of the investments or 
any laws pertaining to the investment of 
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irust funds; and to hold any property in the 
trust estate in the names of other persons 
or in his own name as an individual. He 
was protected from all losses except those 
caused by his willful and deliberate breach 
of duty. 


The Supreme Court reversed the Circuit 
Court of Appeals and held that the income 
was taxable to the grantor under § 22(a), 
by which it was declared Congress intended 
to use the full measure of its taxing power. 
The opinion declared that the issue was 
whether the grantor might still be treated 
as the owner of the corpus, and the question 
whether he might be so treated must depend 
on an analysis of the terms of the trust 
and the circumstances surrounding its cre- 
ation. The Court felt that the arrangement 
was at best merely a temporary reallocation 
of income within a family group; since the 
income remained in the family and the 
grantor controlled the investment, he re- 
tained the substance of full enjoyment of 
all the rights he previously had with respect 
to the property. The Court stated that the 
bundle of rights be retained was so sub- 
stantial that the grantor could not be heard 
to complain when, for the purposes of tax- 
ation, he was treated as the owner al- 
together. 

The question of the extent of the power 
necessary is unsettled. The powers retained 
in the Clifford case, supra, were, of course, 
broader than those usually given to a trus- 
tee. The right to vote stock and to control 
investment and reinvestment may possibly 
be sufficient. But whether the necessary 
powers exist may depend in great measure 
on the facts of the particular case and the 
view of the particular court in which it is 
presented. 


FAMILY TRUSTS AND FEDERAL 
TAXES 


George F. James, Associate Professor of Law, 
University of Chicago 


9 University of Chicago Law Review, 
April, 1942, p. 427-441 


Since the enactment of the federal income 
tax in 1913 and the federal estate tax in 
1916, inter vivos private trusts have offered 
the major opportunities for minimization of 
tax burdens on family wealth. Under any 
long term plan, income and transfer taxes 
are reduced primarily by four means: by 
taking advantage of all statutory exemp- 
tions and deductions, by “splitting” to ob- 
tain lower brackets under progressive rates, 
by delaying and sometimes ultimately avoid- 
ing the realization of taxable gain, and by 
reducing the occasions for the imposition 
of tax. For the past quarter of a century, 
inter vivos trusts of well recognized types 
have been used successfully to reduce in- 
come and transfer taxes by three of these 
four basic means. But for almost a decade 
there have been ominous signs in the sky, 
and in the past two years the scene has 
changed with startling speed. The careful 
counselor or draftsman must not be content 
to study the statutory section seemingly in 
point in his particular problem, and the 
most recent case in which it has been con- 
strued. Tax law has never been a static 
field. Both the statutes and their inter- 
pretation have always changed from year 
to year. Wise control requires a panoramic 
view of the internal revenue code, with 
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understanding of the relation of its parts trusts which are revocable by him, or the be paid or whether it should be accumyeme subj 
and of the principles on which taxes are income of which is or may be distributed lated, every trust involves “a continuinghat the 0 
incurred or avoided, and a historic view of or accumulated for future distribution to exercise by the settlor of a power to dirediame char 
the development of statutory and case law him or the income from which may be used the application of the income along preMontract ™ 
with apparent trends projected into the fu- to pay premiums on his life insurance. determined channels.” In every such cash in tor’ 
ture. With such (an approach it may be ‘Turning to the cases in which the trust the donor, by the creation of the trust, magerclaim 
difficult to offer “guaranteed tax savings provisions of the income and estate tax laws have precluded any possibility of collectingmatter ar 
plans,” but at least illusory certainty can be have been construed, one finds two major the trust income himself but “nevertheless 









































; djustmen 
avoided. , periods which overlap to a considerable by his act, procured payment of the intereg™ In factt 
Because the estate tax is levied upon a extent in time but which can nevertheless as a valuable gift to a member of his famfould aptl: 


taxable event, the transfer through death of be distinguished. The first was the period 
an owner’s interest in property, it can be in which Congress moved, more or less 
avoided by decreasing the number of occa- aggressively to plug gaps in the law and the 
sions upon which property is transferred courts did no more than give effect to rea~ money or property.” 
by death or by reducing the amount of sonably clear congressional intent. In the ites ote the teed Meh shoul 
property transferred on a particular occa- second period, the courts, particularly the de A hs oe ee ag bg 
sion. Most simply, the estate tax can be United States Supreme Court, began ac- von on ae oa edt ea ye wg the dis 
avoided by transferring property by out- tively to cooperate with the Treasury De- a pened aa j t the ht least 
right inter vivos gift from a present owner partment in carrying out the general scheme ~ a ng tes om — yy Pam ctely = 
with a short life expectancy to an object of and purposes of the revenue code. In the a wd em wi agree sibility. ype ude 
the owner’s bounty whose life expectancy last few years it may fairly be said that reba - roa ad oo new | ps a 
is longer. the Court is taking the lead in opposition to wc ast dh cuits shee tae teearl 
Why should trusts be used at all to avoid tax avoidance. scotia anita control of a trustee Evel 
estate taxes? What are the advantages of Half a dozen leading cases were sufficient though all this is done no one can safely 
the inter vivos trust over the outright inter to sustain and largely to give effect to con- guarantee that the trust will result in tay 
vivos gift? Principally they are two. In gressional limitations on the use of trusts savings in the future. It might even resul 
the first place, property can be so tied up for the avoidance of taxes. The statutory jn the aggravation of tax burden. Quit 
in trust that no further transfers are re- provisions which were discussed in these apart from the possible activities of Con 
quired for two or more generations. Sec- cases indicate that where property is placed gress, the cases of the last few years indi 
ondly, the inter vivos trust affords a device in trust without strings so that the grantor cate a real possibility that the income of 
by which the owner of property may dis- surrenders its immediate benefit, the hope aj] family trusts may in the near future bd 
pose of it so far as tax liability is concerned of recovering it, and control over its use held taxable to the grantor during his life 
while insuring that it will be used according and disposition, income from that property time. A less radical step in judicial legis 
to his wishes until the day of his death and iS no longer income of the grantor and the |ation would be to tax to the grantor thd 
beyond. In addition there is at least the Property itself is not property of the grantor income of all trusts for accumulation, on thegawn of 
hope that some of the economic power and re — hag cond slag spel oo = ground that here one has the clearest ingpr oblig: 
perhaps a little of the security can be re- aol ‘4 th — ht * ge. “* : rt stance of the “direction of the application 0 bgreeme: 
tained by the donor for the rest of his life. ome pe. . in ott aan pl i poet income along predetermined channels. Althou 
It is primarily against this desire of the con enjo ment the whole transfer may not In the estate tax field Congress has alfbe conft 
donor that the specific trust provisions in y “ ready gonea trifle farther than under thefvarious 


. be effective to save either income or estate . Pa os : : 
the estate tax law are directed. tox «There were tainer waslations ta the “Cet ten disregarding inter vivos trustsgeonsider 
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ily,” and thus used his right to receiv 
income “to procure a satisfaction which ca 
be obtained only by the expenditure g 


In the income tax field savings result operation of the two taxes but the principle a pag weg myentes Po ynigemciccnrgel a “oye 
from the use of trusts primarily by splitting was fairly clear. were — 8 Pp : Rinlici 
incomes in order to reduce the maximum from coming to the conclusion that, allplicity 




































On the next occasion on which the Court 
took a considerable step in what proved to 
be the new direction, there was no specific 
statutory provision, but a much tighter legal 
argument was available even under the 


transfers in trust which serve substantially justice 0 
the same purposes as testamentary dispo behind t 
sitions (although they have other motiva The | 
tions as well) should be treated — doctrine 
* . ss i Moreover 
of the group is substantially smaller, tax [dian gift theory of trust taxation. This di a ee ee oo, which Con edhe, 
savings result from dividing the income was the case of Douglas v. Willcuts, 296 gress might make in the present laws fondant’ 
more nearly equally, since the maximum {J S, 1, in which the Court held that the leraciy te destroy both the tacome tat anlie secc 
surtax brackets applicable to the entire incinty eank aaeemneadan ok tice elens Ue 
family income will thus be lowered. While : ——w reas onl “ 
earned income cannot be so divided, there ais a yo setae eel al ries 
is no basis under the present statute and under the law of the state in which the °'SP hibi a ia to the accufings ov 
cases for questioning the effect of direct qivorce took place a lurmp sum settlement 2 Promtbitive rate o ee — - el ouldedjudic: 
absolute transfers of income-producing 4iq not operate and could not operate to mulated income of trusts; the ot yt vseagle” 
property from a_ high-income to a low- deprive the divorce court of its continuing be to combine the present estate and gil al 
income member of the group. No trust is jurisdiction to award alimony and _ that taxes in a single tax on gratuitous transfersg*™mptin 


i i J 4 , : multipli 
sage Md atemanty Ahsancelieoge tig pina under the precedents in the United States °F receipts. The 
: , ote >» , oc — S < . . 3 

ing can be accentuated by the creation of >UPreme Court amounts paid to a divorced recoup 


tax rates applicable to each portion. Under 
the present income tax laws, whenever one 
member of the family group has a very 
large income while that of other members 


income of a trust entered into to pay ali- 
mony to the settlor’s divorced wife was 
taxable to the settlor. After noting that 


trusts. Here, as under the estate tax, the wife under an alimony decree were regarded [HR DOCTRINE OF RECOUPMENT Sites, 
natural desire of the settlor is to make an 4S income to the husband but not as income IN FEDERAL TAXATION Bull de 
“Indian gift” to dispose of the income tax to the wife, the Court concluded that the David N. McC I. Memb the Unite ment h 
purposes with the minimum actual change Situation here was one under which pay- “@vt - Mcvonnetl, Memver fod the Go 
of position. Under the income tax, as under ments were made to discharge a legal obli- States Supreme Court and South At t 
the estate tax, the specific trust provisions gation of the husband and were in effect Carolina Bars onside 
of the act seem designed not to discourage income to the husband. 28 Virginia Law Review, March, 1942, Bie in 
tax avoidance by trusts under which the’ If the cases decided so far were straws p. 577-607 mow 
settlor effectively and completely cuts him- in the wind, the decisions of the United “ ” = m Fed 
self loose from the trust corpus, but merely States Supreme Court last year in Helverin The word porenyepens — derived a” that SE 
. vom y Pp year in ffelvering the French “recouper”—“to cut again. * 
to punish the Indian who gets too far off v. Clifford, 309 U. S. 331, Helvering v. Horst, signifies the right or act of making a reduc Tones 
the reservation. Hence, the law recognizes 311 U.S. 112, and Helvering v. Eubank, 311 tion, defalcation, or discount by the defend: nited 
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each distinct trust as a separate taxpayer, U. S. 122, are storm warnings. These deci- ant to the claim of the plaintiff. In another 
taxable on its accumulated income at the sions, taken together, justify a rule totally sense it signifies “to recompense.” Recoupmet! 
same rate as an actual person, and provides destroying the income tax advantages of any involves not coming within the various statute 
for taxing the beneficiary on current income family trust by taxing all trust income to of set-off, but is a common law concept. 

actually disbursed. But it further provides the settlor as long as he lives. In deter- “[Recoupment] * * * adjusts by ot 
for taxing the settlor on the income of mining either to whom the income should action adverse claims growing out 0 the 
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Ccumsfeme subject matter. It is not necessary erroneous refund is a tax liability. Hence, ently decisive effort by that Court substan- 
itinuinghat the opposing claims should be of the the credit of an overpayment against such tially to do away with the taxation of 
) diredame character. A claim originating in a a refund, or vice versa, would not seem to intangible property by more than one state. 
1g preontract may be set up against one originat- be within the prohibition of the sections. Successive decisions within the three years 
ch casfing in tort.” It is sufficient that the coun- The most important recent decision in- Previous had sought to do away with such 
st, maerclaim arises out of the same subject volving the application of recoupment in taxation of debts (no matter how evidenced) 
llectingmatter and that they are susceptible of taxation and the interpretation of sections by more than one state; and First National 
thelesdgdjustment in one action. 607 and 609(a), is that of the Supreme Court Bank v. Maine, supra, laid down the same 
interedf In factual situations where recoupment in McEachern v. Rose, 302 U. S. 56. The ‘ule for corporate stock. However, devel- 
‘is fampould aptly be applied, even the rigidly tech- author is of the opinion that the McEachern opments since that time have substantially 
receiygpical attitude of the common law courts case, supra, does not rule upon the issue of changed the situation with regard to this 
‘ich cagjirough the early, middle and later periods applicability of recoupment in_ situations matter. 
ture ogi common law development did not blind within the scope of Sections 607 and 609 First National Bank v. Maine, supra, and 
ne eyes Of the law judges to the practical of the Revenue Act of 1928 (Sections 3770- its immediate predecessors not only dis- 
ould be ecessity and fundamental reason in recoup- 3772 of the Internal Revenue Code), and approved the taxation of any intangible by 
rhe dicgrent: Recoupment appears to be in the that if recoupment had been placed at issue more than one state, but also laid down 
ry lea nomalous position of being a reasonable therein it would have prevailed, for Sections rules for determining which state was to 
ely sur nd flexible doctrine remaining as a useful 607 and 609 are statutes of limitation and have the right to tax, While, there was 
 revergesttument in, the sphere of common law recoupment is generally held to go beyond some variation in particular circumstances, 
everterseno” the basis of its fundamental justice, the bar of such statute. Even if the Mc- the general rule was that the state of domi- 
‘Mhereas generally such reasonable and flex- Eachern case, supra, is held to rule upon cile of the creditor of a chose in action or 


wel be ble principles of justice were driven into recoupment, the applicability of the fore- the owner of any other form of intangible 
. ee nd are to be found, historically, on the going sections should be narrow in scope. was the state which alone was entitled to 
1 safelgeauty side of the court. In the language of the Subcommittee of impose a tax upon it. 


in tag Even so, while recoupment was develop- the Ways and Means Committee, House of | The problem of multiple income taxes has 
n resulg™g in the common law, the equity courts Representatives, Seventy-fifth Congress, been to some extent mingled, and indeed 
Quirere using the same principle for the same 3rd Session: confused, with the problem of the nature 
of Conffeasons by the instrument of the special yt is recommended that there be prepared Of the income tax. There has been much 
rs indigequity defense of recoupment, tracing OF suitable provisions under which the Statute of argument, even in the Supreme Court, 
ome of@etiving their principle from the civil law Limitations should be so adjusted as to insure that an income tax is a property tax. 


ture hapoctrine of compensation. the taxation of income, and the allowance of It cannot be denied that there may be a 
his lifef The civil law doctrine of compensation me in the year in which properly property tax measured by income from the 
1 legisfvas merely the recognition by the Roman ® °C@™¢- property. Undoubtedly this raises some 


itor thfMagistrates of a use by merchants since the The purpose of Section 820 as stated by difficulty in the matter of identifying and 
, on theflawn of history, that of setting off one debt the Senate Finance Committee is to “sup- distinguishing taxes on income from taxes 
rest infor obligation against another by personal plement the equitable principles applied by on the property itself. But usually a tax 
ation ofmgreement. the courts [recoupment would appear to be upon the property and imposed at ordinary 


































els.” Although the nature of recoupment may in this category] and to check the growing property tax rates is a property tax, even 
has ale confused by its being brought in by volume of litigation by taking the profit out though the value of the property is deter- 
der thefvarious pleas presenting partial failure of Of inconsistency, whether exhibited by tax- mined by capitalizing income; whereas a tax 
»s trusteonsideration, or breach of warranty, or in Payers or revenue officials and whether for- directly upon the income at special rates 
. Howfmitigation of damages, or of fraud, one note tuitous or the result of design.” dependent upon the income itself, especially 
e Courthat avoidance of circuity of action, mul- Section 820 does not pretend to cover the if income not derived from property is like- 
that, allfiplicity of suits, and the doing of complete broad field of adjustment now occupied by Wise taxed, is an income tax. At any rate, 
antiallyiustice of one action are the basic purposes estoppel, recoupment and general equitable the property tax and the income tax are 
, dispogbehind the principle. principles. It does not apply unless both Sharply distinguishable in both theory and 


motivefl The “transaction” limitation upon the taxes are income taxes. It does not apply Practice. : ; 

ransfers doctrine of recoupment appears to be based where there are at issue different items in The result is the possible and frequently 
oreovelfipon the practical consideration that both the same tax year, or when a deduction is actual taxation of the same income by two 
-h Contthe plaintiff's course of action and the de- allowed to a single taxpayer in the later states. While state income taxes are usually 
nt lawifendant’s claim in reduction thereof must year, or to income by estoppel, or to certain not imposed at very high rates, the income 
tax and be susceptible of adjustment in one of ad- classes of related taxpayers or in cases in- tax is an annual levy and the burden of at 
s trustiudication. There is also the practical volving various other types of estoppel least two taxes is fairly serious. To obviate 
mentarygnecessity in knowing where to stop when against government or taxpayer. in part this burden, many states provide 


to applyffone begins to include several business deal- Thus the entire scope of estate, gift and for creditors or other allowances with re- 


he accu: Wik over a long period of time in the same miscellaneous taxes and, apparently, any spect to income taxes of other states upon 
r woulddjudication. A court cannot “spread- income tax item which is directly related the same income. However, it seems clear 
and giftagle” itself into factual indigestion in at- or joined with an item under any of 


that no such allowances are required by the 
Federal Constitution, and that it is accord- 
ingly merely a matter of grace, or perhaps 


i ; . good business judgment, of the states them- 
Another situation where Section 820 does selves. At any rate, the potential multiple 


ransfersg*mpting to do complete justice and avoid the above excented other taxes, is not 


multiplicity and circuity. under Section 820 and the doctrine of the 
The leading case on the application of Bull case, supra, is there applicable. 

tfecoupment in tax cases is Bull v. United 
9MENTEStates, 205 U. S. 247. Subsequent to the 


















N ull decision, supra, the doctrine of recoup- pet. apply is where 2 Geteensy © seeereee Gantent on intangible property are no 
‘niteagnent has been held applicable in faver of by the allowance of a deduction which the greater than on tangibles; and neither is 
ae the Government as well as a taxpayer. een bien — failed to take in a greater than the burden on income not 
At this point, it becomes necessary to y : derived from property. : 
consider what, if any, statutory obstacles The doctrine that a state may tax credits 
, 1942, ‘© in the way of the application of the THE PRESENT STATUS OF MUL- owed to or owned by nonresidents but hav- 
“octrine of recoupment by the Government TIPLE TAXATION OF INTAN- ing a business or commercial situs within 
ed from’ Federal tax cases. It has been asserted GIBLE PROPERTY the state was well settled long prior to 1932. 
ain.” It that sections 607, relating to the effect of ; Closely analogous is the decision of a for- 
a reduc cone gn of period of limitation against the Robert C. on iy pag a Indiana ign corporation doing business in the state. 
defend: ie Bac : ang oe eo 1928 aac eee ain — - The most important question which still 
anothe gt. | si a 40 Michigan Law Review, April, 1942, remains is that of multiple taxation. That 
Te a Ses ee ae eee p. 806-830 is, assuming that the state of business situs 
*°y their terms prohibit the credit of an ‘ , & 





; statutes 





Werpayment against an unpaid tax liability The decision by the Supreme Court in has the power to tax the credits owing to a 










“* one whose collection is barred by the statute 1932 of the case of First National Bank of nonresident owner on this theory, may his 
. the sbkinitations, It would not appear that the Boston v. Maine, 284 U. S. 312, represented domicile also tax such credits, on the usual 
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igation of the taxpayer to return an the culmination of a fairly brief but appar- theory that choses in action owed to a resi- 
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dent have their situs for taxation at the 
domicile of the creditor? 


In respect to these intangibles, the Court 
has frequently limited the taxing power of 
one state in relation to that of another. It 
has frankly admitted that these decisions 
as to intangibles were matters of policy 
rather than logic. 

Since the policy is one of logic, it is perti- 
nent to inquire whether the taxation of the 
same credit by two states, one on the theory 
of business situs, and the other on the basis 
of the domicile of the creditor, represents 
sound policy. It has been urged that this 
is justifiable, on the ground that the taxation 
on the business situs theory is in fact an 
excise rather than a property tax, so that 
the property is really taxed but once. How- 
ever, the Court has squarely decided that 
taxation of credits on the basis of business 
situs is a property and not an excise tax. 
It is believed that this is sound, since the 
tax is normally imposed on the same basis 
and at the same rates as that on other prop- 
erty. Granting, as one must, that this is 
close to the somewhat shadowy line be- 
tween property and excise taxes, neverthe- 
less it seems to fall on the property side. 

The only other argument in favor of the 
fairness of both taxes seems to rest upon 
the “benefit theory’; it is contended that 
since both states are assumed to give some 
protection with respect to these credits, 
both should be able to tax them. This 
benefit theory has had more application in 
other connections, but here it is sufficient 
to say that there does not seem to be any 
more justification for two taxes on this sort 
of property than on any other property. It 
therefore seems that the tax by more than 
one state is prima facie unjustifiable. 


It must be admitted that there are several 
federal Supreme Court decisions which 
clearly sustain a tax upon credits by two 
states in this situation. Most of these cases, 
however, came before 1930, and one would 
suppose that they had been overruled or 
substantially modified by the decisions in 
that year and immediately thereafter. More 
important are the subsequent decisions, 
especially Wheeling Steel Corporation v. Fox, 
298 U. S. 193. It seems clear that this case 
is at least an implied authority that the sole 
taxing jurisdiction in this situation is in 
the state of business situs. 


So far a good argument could be made on 
both sides with respect to how the Court 
will finally solve this problem. This is still 
true, since the Court failed to answer the 
question, even when the problem was ap- 
parently directly presented, in Newark Fire 
Ins. Co. v. State Board of Tax Appeals, 118 
N. J. L. 525. However, giving due regard 
to recent changes in personnel of the Court 
would lead one to expect it to sustain mul- 
tiple taxation in this situation, however un- 
justifiable it might seem to be; but the point 
is not foreclosed. 

Here too the only substantial problem is 
with respect to intangible property. Tan- 
gible property held in trust is taxable, nor- 
mally at its permanent situs, exactly like 
property not in trust; and the equitable 
interest of the beneficiaries, if regarded as 
taxable property, is incorporated in the res 
itself and is not separately taxed. Of course, 
trusts of tangible and also of intangible 
property may be subjected to an income 
tax, and a further tax may be imposed upon 
the income received by a nonresident bene- 
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ficiary in the state of his residence; but this 
multiple income taxation is no worse than 
other situations of multiple income taxation, 
which it has been seen are sustainable. 


The fundamental problem relates to prop- 
erty and death taxation on or with respect 
to intangible property held in trust; though, 
as will appear, the test of jurisdiction to 
impose these taxes may not be the same. 
It is clear that property taxes may be im- 
posed at the state of domicile or place of 
business of the trustee. It is also arguable, 
and indeed logically sustainable, that the 
beneficiary has an equitable property inter- 
est, which, being itself intangible, is subject 
to property and inheritance taxes at his 
domicile. Therefore if the beneficiary’s resi- 
dence is different from that of the trustee, 
there will be two taxes. But since, as al- 
ready demonstrated, this problem of juris- 
diction to tax intangibles is basically one of 
policy, the double burden cannot be justified 
unless it is to be regarded as good policy 
to impose a heavier burden upon trust prop- 
erty than upon property not held in trust; 
and it is submitted that this is unjustified, 
particularly as the beneficiary can be pre- 
vented from escaping his fair share of the 
burdens of his own state by the imposition 
of an income tax. 

The situation would seem to be that the 
Court is unanimous in its conclusion that the 
jurisdiction to impose property and inherit- 
ance taxes with respect to property held in 
trust under these circumstances is the same, 
and that all likewise agree that the state 
of the trustee has jurisdiction to impose 
both taxes. The majority feel that the state 
of domicile of the settlor has a like power 
to impose both taxes; the minority feel that 
they should be imposed only by the state of 
the trustee. The Court personnel has fur- 
ther changed since these decisions, but there 
seems no likelihood that the new judges 
will have a different point of view. 


MAY THE STATES BE REQUIRED 
TO ASSIST IN THE COLLEC- 
TION OF FEDERAL TAXES 
ON THEIR EMPLOYEES? 


William T. Plumb, Jr., Attorney, 
United States Bureau of 
Internal Revenue 


30 Georgetown Law Journal, April, 1942, 
p. 534-543 


The decisions of all the Supreme Court 
subjecting to Federal taxation the salaries 
of all employees of the States and their sub- 
divisions have added large numbers to the 
ranks of Federal taxpayers. A question 
which may now assume importance, there- 
fore, is whether those governments may be 
required to assist the Federal Government 
in the collection of Federal taxes. The ques- 
tion may arise particularly in connection 
with the requirement of information returns 
and the collection of taxes by distraint. Em- 
ployers are required by the internal revenue 
laws to file information returns of all salary 
payments of $750 or more made by them in 
any taxable year. An employer may also 
be required, through the summary remedy 
of distraint, to pay over accrued salaries and 
other debts owed to his employees whose 
Federal taxes are delinquent. 


Little direct authority exists with respect 
to whether a state or a subdivision thereof 
may be required to file information returns 
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or to comply with a demand to pay ovg 
salary owing to an employee. Three Prin 
cipal lines of decision must be considere 
in connection with the imposition of sud 
duties on the States and their subdivisjop 
by the Federal Government. 

First: Sovereign immunity: Just as th 
sovereign cannot be sued without its co, 
sent, it is also not subject to garnishme 
or similar process on behalf of a privai 
litigant. Nor may it, of course, be require 
to give information in aid of a private cred 
itor. However, it does not seem that th; 
immunity would prevail against the supe 
rior sovereignty of the United States, whe 
it is acting within its granted powers. Like 
wise, in the exercise of other Federal power 
the ‘principle of Federal supremacy ove 
State sovereignty is recognized. 

Therefore, whatever other grounds ma 
exist, the sovereign immunity of the Statg 
does not appear to interpose any obstaclf 
to the imposition of duties upon the Stated 
in aid of the collection of Federal taxes, 

Second: “Burden” theory of intergover 
mental tax immunity: The burden impose 
upon the States when they are required t 
divert the payment of their obligations t 
the satisfaction of the Federal taxes of thei 
obligors, or when they are required to sub 
mit information respecting salary an 
other payments, is a relatively light ad 
ministrative burden imposed alike on a 
persons and organizations similarly situated 
It is imposed by the Government organ 
ized by and for the common benefit of th¢ 
people of all the States, in aid of its vita 
power of taxation. In no sense can such: 
non-discriminatory administrative burden k 
said to threaten the existence of the States! 
The burden is merely “a normal incident 
of the organization within the same terri 
tory of two governments, each possessed 
of the taxing power.” 

Third: Imposition of Federal duties upon 
State officers: The obligations of the States 
to cooperate in enforcing valid Federal law 
was contemplated in the constitutional scheme 
It is concluded that the States can be re 
quired to file information returns and to 
comply with demands to pay over the sala: 
ries of their employees in satisfaction 0! 
delinquent Federal taxes. 


FEDERAL TAX CALENDAR 
[Concluded from page 369] 
July 31 continued— 


Excise taxes on electrical energy, tele: 
graph and telephone facilities, trans 
portation of oil by pipe line, and 


passenger transportation due for June 
Form 727. 

Excise taxes on lubricating oils, matches 
and gasoline due for June. Form 72 


Excise taxes on sales due for June. Form 
728. 

Processing taxes on oils due for June 
Form 932. 


Retail dealers’ excise tax and returns due 
for June on jewelry, etc., furs and toile 
preparations. Form 728a. 


Sugar (manufactured) tax due for Junt 
Form 1 (sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin-operated amu” 
gaming devices due for June, . 
incurred. Form 11B. 
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U.S. Supreme Court 


Dividends on Stocks in “Short” and “Long” Accounts— 
Short Sales —Where taxpayer, petitioner’s decedent, during 
the taxable years maintained two “long” accounts and a 
“short” account with a brokerage house, and sales of stock in 
question made through the “short” account were sales of 
shares of which taxpayer held an equal or greater number of 
the same kind in her “long” accounts, the true character of the 
“Short” account is a question of fact, not of law, and the 
finding of the Board that the sales made through the “short” 
account were ordinary sales is supported by substantial evi- 
dence. Hence, the Board properly held that dividends charged 
to the “short”? account should be offset against the dividend 
credits to the “long” accounts. 

Reversing Circuit Court decision (CCA-3) 41-2 ustc J 9666, 
124 Fed. (2d) 156, which reversed Board of Tax Appeals 
decision, 42 BTA 173, CCH Dec. 11,227.—SC, in Wilmington 
Trust Co., Exr., Estate of Alice duPont Ortiz, Deceased v. Guy 
T. Helvering, Commissioner of Internal Revenue. No. 775, 
October Term, 1941. 42-1 ustc § 9441. 


Dividends-paid Credit—Effect on Tax-free Liquidation.— 
A corporation was entitled to a dividends-paid credit under 
Sec. 27 (f) of the 1936 Act for that part of a distribution in 
liquidation which was properly chargeable to earnings or 
profits accumulated after February 28, 1913, even though such 
liquidation was tax-free to the parent stockholder under Sec. 
112(b)(6) of that Act. Sec. 27(h) of the 1936 Act denying 
the credit as to nontaxable distributions does not apply in 
such case. Art. 27(f)-1 of Reg. 94 to the contrary was con- 
tradictory of the law and attempted to add a supplemental 
legislative provision which could only have been enacted by 
Congress. Three dissents. 

Affirming Fourth Circuit, 41-2 ustc J 9639, 122 Fed. (2d) 
361, which affirmed 42 BTA 1020, CCH Dec. 11,347.—SC, in 
Guy T. Helvering, Commissioner of Internal Revenue v. Credit 
Alliance Corp. No. 708, October Term, 1941. 42-1 ustc J 9440. 


Res Judicata—Judgment against Collector as Bar to Suit 
against U. S.—A suit against a collector is personal and a 
judgment from such a suit is not a bar in a subsequent action 
upon the same claim against the United States. If this doc- 
trine is to be abandoned, such a determination of policy in the 
administration of the income tax law should be made by 
Congress. Three dissents. 

Affirming Court of Claims decision, 41-1 ustc J 9180, 36 Fed. 
Supp. 332.—SC, in United States v. Nunnally Investment Co. 
No. 990, October Term, 1941. 42-1 ustc J 9467. 
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q \uterpretations 


| COURT’ BOARD DEPARTMENTAL 


Appellate and Lower Courts 


Amount Received by Beneficiary—Excess over Principal 
of Policy—Exemption.—Payments, received by the taxpayer 
as beneficiary of a life insurance policy, although such pay- 
ments are in excess of the death benefits of the policy payable 
at the date of the death of the insured, are held exempt from 
income taxes as amounts received by reason of the death of 
the insured within the meaning of Sec. 22(b)(1), 1934 and 
1936 Acts.—DC, D., Ore., in Morris H. Jones, Exr., Last Will 
and Testament of Minnie C. Jones, Deceased v. James W. Ma- 
loney, Collector of Internal Revenue, Dist. of Oregon. No. 602. 
42-1 ustc J 9459. 


Community Property—Embezzled Funds.—An embezzler 
of money or mercantile paper of a bank who is unable to 
restore the embezzled funds because he is insolvent does not 
realize taxable gain thereby. By the taking, the embezzler 
incurs an equivalent debt and consequently no gain can be 
said to be realized because of the offsetting obligation. If 
there were gain in the above transaction, then, under Texas 
community property laws it would accrue equally to the 
embezzler and his wife. 

Reversing Board of Tax Appeals decision, 43 BTA 221, 
CCH Dec. 11,606, reported at 413 CCH 9 7206.—CCA-5, in 
Alfred McKnight, Admr., Estate of Thomas Spruance, Deceased 
v. Commissioner of Internal Revenue. No. 10121. 42-1 ustc 
q 9450. 


Contracts Restricting Dividend Payments.—Where the dis- 
tribution of cash dividends was restricted by the provisions 
of a bond indenture and where the taxpayer contends that 
under the provisions of its by-laws no dividend of any kind 
could have been made to the common stockholders, the court 
holds that the by-laws do not constitute a written contract within 
the provisions of Sec. 26(c)(1), 1936 Act, and that no credit 
should be allowed under said section. Assuming that the 
by-laws constituted a contract within the statute, the credit 
would still be disallowed because the by-laws did not pro- 
hibit a stock dividend on the preferred shares even though 
cash dividends thereon were already in arrears. 

Reversing Board of Tax Appeals decision, 43 BTA 263, 
CCH Dec. 11,610, reported at 413 CCH {J 7210—CCA-9, in 
Commissioner of Internal Revenue v. Columbia River Paper 


Mills. No. 9868. 42-1 ustc J 9456. 


Contracts Restricting Dividend Payments—Waiver.— 
Where petitioner corporation in 1936 had undistributed profits 
of $80,000 and by the terms of a contract, which was within 
the provisions of Sec. 26(c)(1), 1936 Act, was forbidden to 
pay a dividend until a $40,000 debt due its majority stock- 
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holder was paid, and where the estimated 1936 income taxes 
were $10,000, the court concludes that the action of the cor- 
poration in declaring and paying a $30,000 dividend in 1936 
did not result in a mutual waiver of the contract by the parties, 
and petitioner is allowed the $40,000 credit under the contract. 

Reversing Board of Tax Appeals decision, 44 BTA 1110, 
CCH Dec. 12,017, reported at 413 CCH { 7617—CCA-8, in 
Coca Cola Bottling Co., Inc., of Blytheville, Ark. v. Commissioner 
of Internal Revenue. No. 12,184, March Term, 1942. 42-1 ustc 
q 9454. 


Deductions and Credits—When Taken.—Where a canal 
operated by the taxpayer overflowed in 1930 and damaged 
a railroad right-of-way and where taxpayer’s negligence was 
neither admitted by the taxpayer nor proven by the railroad 
up to and including 1931, the year in which the railroad 
instituted suit, the court holds that neither the fact nor the 
amount of liability was definitely established until 1932 when 
a settlement was made by the taxpayer who, reporting on the 
accrual basis, is entitled to a deduction for such loss in 1932.— 
CC, in Central Power Co. v. United States. No. 44219. 42-1 
ustc J 9457. 


Definition of Gross Income—Effect of Guaranty Contract.— 
Where the guarantor agreed to make up the deficiency of 
dividends, if the dividends amounted to less than $1.50 on the 
preferred shares for any year, and where the guarantor was 
to be repaid from dividends later paid in excess of $1.50 per 
share, if the stockholders should direct the corporation to 
make such repayment, the court holds that the taxpayer, a 
stockholder, received a $6.00 dividend on each share of stock 
owned by him in 1936 although taxpayer, after the declaration 
of the dividend and pursuant to the above contract, ordered 
the corporation to pay $4.50 of such dividend to the guarantor. 

Affirming Board of Tax Appeals decision, 44 BTA 502, 
CCH Dec. 11,818 reported at 413 CCH { 7418.—CCA-2, in 
George A. Lembcke v. Commissioner of Internal Revenue. 


Exchange of Debenture for Bond—Basis of Gain or Loss.— 
Where the transaction whereby the taxpayer, in 1922, ex- 
changed debentures for bonds does not come within any of 
the exceptions contained in Sec. 113(a), 1928 Act, the basis 
for determining the gain or loss upon the maturity of the 
bonds in 1929 and 1930 is the cost of the bonds to the tax- 
payer which is the fair market value of the debentures on the 
date of the exchange, though the exchange was tax-free under 
the 1921 Act. One dissent. 

Affirming District Court decision reported at 40-2 ustc 
1 9796, 35 Fed. Supp. 916, which reversed 40-1 ustc { 9272, 
31 Fed. Supp. 660.—CCA-3, in Adolfine Forstmann v. John R. 
Rogers, Formerly U. S. Collector of Internal Revenue, Fifth 
Dist. of New Jersey. No. 7712, October Term, 1941. 42-1 
ustc § 9448. 


Exchange of Property for Stock—Gain or Loss—Constitu- 
tionality of Retroactive Statute—Where it was transferor’s 
intention to create petitioner corporation and to transfer his 
property to it for its stock and the assumption of his liability 
on two mortgages, and where it was the transferor’s intention 
to transfer to relatives as a gift, 75% of the stock so received, 
the court holds that the transferor was under no obligation 
to make the gift and that immediately after the exchange the 
transferor was in control of the petitioner within the mean- 
ing of Sec. 112 (b) (5), 1936 Act, even though he made his 
intended gift to the relatives on the same day of the exchange. 
The basis of the property in the taxpayer’s hands is therefore 
the basis in the transferor’s hands as provided by Sec. 
113(a) (8). 

Sec. 213(f), 1939 Act, by which the exchange of real estate 
for stock and the assumption of mortgages are brought within 
Sec. 112(b)(5), despite the assumption of debt, is not un- 
constitutional when applied retroactively. 

Affirming Board of Tax Appeals decision, 43 BTA 557, 
CCH Dec. 11,645, reported at 413 CCH § 7245.—CCA-2, in 
Wilgard Realty Co., Inc. v. Commissioner of Internal Revenue. 
No. 44, October Term, 1941. 42-1 ustc J 9452. 
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Interest Deductions.—Where the taxpayer, on the accrual 
basis, under date of August 1, 1937, offered to exchange shares 
of its preferred stock for income producing bonds dated July 1, 
1937, with interest cumulative from that date, and where, 
between August 1, 1937, and the end of 1937, $455,000 worth 
of bonds were so issued, the court holds that the taxpayer 
could accrue interest for the full half year upon the outstand- 
ing bonds and claim the amount as a deduction for 1937. 
Affirming Board of Tax Appeals decision, 43 BTA 104, 
CCH Dec. 11,418, reported at 413 CCH J 7118—CCA-9, in 
Commissioner of Internal Revenue v. Columbia River Paper 


Mills. No. 9869. 42-1 ustc J 9388. 


Oil Lease Assignment—Drilling Costs—Capital Expendi- 
ture.—The finding of the Board that the drilling of certain 
wells was the consideration for the assignment to the taxpayer 
of undivided interests in oil leases is supported by substantial 
evidence and is not disturbed by the court. Consequently, the 
drilling and development costs are not deductible under Art. 
23(m)-16, Reg. 94, but must be treated as a capital expendi- 
ture. One dissent. 

Affirming Board of Tax Appeals decision, 43 BTA 245, 
CCH Dec. 11,612, reported at 413 CCH { 7212—CCA-5, in 
F. F. Hardesty and Mrs. F. F. (Eula P.) Hardesty v. Commis- 
stoner of Internal Revenue. No. 9976. 42-1 ustc J 9449. 


Refunds and Credits—When an action to recover taxes 
allegedly overpaid is brought, the government may redeter- 
mine the entire tax liability of the taxpayer, and even though 
the statute of limitations may have barred the assessment 
and collection of any additional sum, it does not prevent the 
government from retaining payments already received, so long 
as such payments do not exceed the amount which might 
have been properly assessed and collected. The evidence 
shows that plaintiff paid less taxes for 1919 than she should 
have, and such amount not paid was greater than the amount 
which she sought to recover as overpaid for 1932.—DC, ND, 
Ohio, E. Div., in Mary Corning Murfey v. United States. No. 
19,650. 42-1 ustc J 9432. 


Shares to Be Retired—Sufficient Designation.—Where peti- 
tioner delivered all his stock certificates to the secretary of 
the corporation in connection with a partial liquidation of the 
corporation, and where petitioner told the secretary that he 
wished to retire the certificates representing the highest cost 
stock, and where the secretary knew that petitioner referred 
to certificates numbered 9, 32, 34 and 35, the court holds that 
the first-in, first-out rule is not applicable, since petitioner 
had designated the stock he wished to have retired. 

Reversing Board of Tax Appeals memorandum decision, 
CCH Dec. 12,004-C, reported at 423 CCH { 7024.—CCA-10, 
in Elbert S. Rule and Emma K. Rule v. Commissioner of Internal 
Revenue. No. 2458, March Term, 1942. 42-1 ustc ¥ 9453. 


Short-term Trusts—Settlor’s Taxability—Settlor is taxable, 
under Sec. 22(a), 1934 Act, on the income of one-year trusts, 
the terms of which were successively extended year by year 
by written extensions, the trust income to be distributed, in 
the discretion of the trustee, among specified charitable insti- 
tutions and individuals, none of which was closely related 
to the settlor. Because of the short term of the trusts, there 
was in effect only an anticipatory arrangement by whic! the 
settlor gave away the income to accrue on securities which 
she continued to own through retention of the reversion. 

Reversing Board of Tax Appeals decision, 43 BTA 6, 
CCH Dec. 11,412, reported at 413 CCH § 7112.—CCA-2, in 
Commissioner of Internal Revenue v. Elizabeth K. Lamont. No. 
201, October Term, 1941. 42-1 ustc § 9442. 


Stamp Taxes—Bank Consolidation under Federal Law—No 
Deed of Conveyance.—Two banks consolidated under the pro- 
visions of Sec. 331, Ch. 614, Act of August 23, 1935, Tit. 12 
U. S. C. A., Sec. 34 (a). One of the banks owned (1) legal 
and equitable title to securities in its securities account, (2) 
legal title to certain bonds and stocks which it held in trust, 
and (3) real estate. Under the consolidation the foregoing 
property was vested in plaintiff, the resulting corporation, 
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without the issuance of any deed or instrument of conveyance. 
The court holds that the transfer under the above consolida- 
tion law was by operation of law, and the stamp tax will not 
apply to (1) and (2) above and that the stamp tax will not 
apply to (3) there being no deed or instrument delivered. 

Petitioner cannot recover an amount paid in compromise 
of criminal liability under Sec. 802, 1926 Act, even though the 
court later finds that no tax was due. Such compromises 
are binding and final—DC, ED, Wash., N. Div., in Seattle- 
First National Bank v. United States. 42-1 ustc ¥ 9447. 


Stamp Taxes—Voting Trust Certificates—In connection 
with a bondholders’ foreclosure, property was deeded to taxpayer 
corporation for its stock, and the following transactions took 
place: (1) issuance of taxpayer’s stock to the bondholders; 
(2) transfer by the bondholders of the right to receive such stock 
to the voting trustees; (3) issuance of the voting trust certificates 
by the voting trustees to the bondholders. The court holds 
that (1) is subject to the stamp tax, that (2) is subject to the 
stamp tax, there being a transfer to the voting trustees of 
legal title to the stock, but (3) is not subject to the stamp 
tax as the voting trust certificates are in the nature of receipts 
evidencing the fact that the voting trustees held legal title 
in trust for the owner of such certificate. The tax on the 
deed of conveyance jis to be measured by the fair market value 
of the real estate transferred, rather than by the stated con- 
sideration. 

Reversing District Court decision—CCA-9, in Orpheum 
Building Corp. v. Clifford C. Anglim, Collector of Internal Reve- 
nue, San Francisco, California. No. 9936. 42-1 ustc J 9437. 


Trusts—Grantor’s Taxability—Where under the trust in- 
strument the grantor is permitted, if she cares to do so and 
if she secures the acquiescence of the trustee who has no sub- 
stantial adverse interest in the disposition of the income or 
the corpus, to cause the expenditure of the income, and if 
necessary of the corpus, for needs for which the grantor nor- 
mally would have used the property had no trust been created, 
the court holds the entire income of the trust is taxable to the 
grantor under Secs. 166 and 167, 1934 Act. 

Affirming Board of Tax Appeals decision, 42 BTA 225, 
CCH Dec. 11,235, reported at 403 CCH { 7435.—CCA-6, in 
Mary E, Wenger v. Commissioner of Internal Revenue. No. 
8876. 42-1 ustc J 9438. 


Board of Tax Appeals 


Capital v. Income—Loss Reimbursed—Tax Reduction 
Benefit—By reason of a loss in 1930 on the sale of certain 
bank stock, deduction for which was claimed and allowed, 
petitioner sustained and reported a net loss for that year. 
Charging fraud, he brought suit in 1938 for rescission of the 
contract whereby the said bank stock had been purchased. 
In 1939 he received in settlement of the said suit, an amount 
less than the loss sustained on the sale of stock but greater 
than his 1930 net loss. The Board holds that the amount 
recovered in 1939 constitutes taxable income in the year of 
recovery to the extent that the amount recovered is in excess 
of the 1930 net loss, and that such income is taxable as ordi- 
nary income.—John V. Dobson v. Commissioner, CCH Dec. 
12,474; Docket 106553. 46 BTA —, No. 101. 


Capital v. Income—Loss Reimbursed—Tax Reduction 
Benefit Denied.—In 1929, the decedent purchased in Minne- 
sota certain bank stock. In 1930 and 1931 he sold the stock 
for less than its purchase price and in his returns for those 
years claimed deductions for the losses so sustained. The 
returns for the said years would have disclosed net losses 
even if the deductions in respect of the above stock sales had 
not been claimed. In 1936, decedent learned that the bank 
stock had not been registered in accordance with the Minne- 
sota Blue Sky Law and in 1937 filed suit against the seller 
for rescission of the contract. The suit was settled by com- 
Promise and in 1939 the company paid a sum of money to the 
decedent as full settlement. The purchase price of the stock 
paid by decedent exceeds the proceeds of the 1930 and 1931 
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sales plus the amount recovered in 1939. The Board holds 
that the money recovered in 1939 does not constitute taxable 
income to the decedent but was a return of capital.—Estate 
of James N. Collins, Deceased, First National Bank & Trust Co. 
of Minneapolis, Exr. v. Commissioner, CCH Dec. 12,473; Docket 
106566. 46 BTA —, No. 100. 


Capital Gains and Losses—Assets Received by Creditor of 
de Facto Corporation.—Petitioner in 1929 advanced all the 
capital for a business venture (barber shop) which was to 
be operated by X who incorporated the business but did not 
issue any stock. The stock would not be issued until X had 
reimbursed petitioner for the capital advanced. In 1930, X 
died and petitioner, as the only source of capital for the 
venture, was forced to make up weekly deficits until 1933 
when the venture ceased business. In 1936 petitioner sold the 
barber shop equipment at auction. The Board holds that the 
venture was operated by a de facto corporation until 1933 
and that the assets of the venture (barber shop equipment 
only) came into petitioner’s hands as an individual in 1933. 
Petitioner suffered a loss in 1933 (not here in issue) based on 
the difference between the amount advanced and the 1933 
value of the equipment. In 1936, the taxable year, petitioner 
suffered a capital loss based on the difference between the 
1933 value and the auction price and limited by the provisions 
of Sec. 117 (d), 1936 Act.—Joseph Nemerov v. Commissioner, 
CCH Dec. 12,500-G; Docket 101490. Memorandum opinion. 


Community Property—Husband as Administrator.-—Where 
the administration of the wife’s separate property was entirely 
in the hands of her husband and where under Louisiana law 
the income from such property is community income, the 
Commissioner’s determination that such income was petition- 
er’s individual income is overruled. The Commissioner’s argu- 
ment, that the wife could reéstablish her administration at 
any time and therefore she retained the ultimate control of 
the property was unavailing—Helen E. Hyman v. Commis- 
stoner, CCH Dec. 12,501; Docket 107504. 46 BTA —, No. 132. 

Compensation Unreasonable—Expense Deduction Denied. 
—The Board holds that the salaries of two officers, who were 
also the two main stockholders, there being only one other 
stockholder, were unreasonable where such salaries totalled 
$100,000 annually and amounted to 16% of gross sales and 
where after payment of salaries and before payment of federal 
income taxes there was comparatively little left as net profit. 
The Board approved Commissioner’s determination that total 
salaries of $50,000 were reasonable where petitioner presented 
no evidence to the contrary.—Crescent Bed Co., Inc. v. Com- 
missioner, CCH Dec. 12,496-E; Dockets 105510, 108191. Memo- 
randum opinion. 

Corporate Distributions—Dividend Declared in Stock of 
Another Corporation.—Petitioner corporation acquired 50,000 
shares in the X Corporation at a cost of $25,136. The stock 
was carried on petitioner’s books at $50,000, its par value. 
In the taxable year petitioner declared a dividend of 25% 
on each stockholder’s equity to be paid in stock of the X 
Corporation. This dividend succeeded in distributing all of 
the above acquired stock in X Corporation. The Board holds 
that the dividend was a distribution in kind' and did not 
create a cash obligation in the amount of $50,000 as argued 
by the Commissioner and no gain or loss is recognized on 
the transfer of the stock.—Reed Bros., Inc. v. Commissioner, 
CCH Dec. 12,496-H; Docket 105566. Memorandum opinion. 

Corporate Distributions—Sale of Corporate Property to 
Stockholder at Less than Value.—Petitioners were stockhold- 
ers of a Columbia, South Carolina, wholesale grocery company 
which in turn owned the majority of stock in a Charleston, 
South Carolina, wholesale grocery company. In November, 
1936, the Columbia company transferred all the stock which 
it owned in the Charleston company to its stockholders in 
substantially the same proportions as they owned stock in the 
Columbia company, and these stockholders in turn paid the 
Columbia company $100 per share in cash for each share of 
the Charleston company transferred to them. The Board 
holds that the stock of the Charleston company had a fair 
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market value of $150 per share at the time of the transaction, 
that the transaction represented a dividend distribution by the 
Columbia company to its stockholders of the excess of fair 
market value of the stock of over the $100 which the stock- 
holders paid for it, and that petitioners are taxable on their 
part of the dividend—J, E. Timberlake v. Commissioner; 
Estelle Flinton Timberlake v. Commissioner, CCH Dec. 12,517; 
Dockets 101096, 101097. 46 BTA —, No. 146. 


Mutual Investment Company—Purchase and Sale of Own 
Stock.—Petitioner, a mutual investment company, bought its 
own shares from its stockholders who had the right to sell the 
shares to petitioner at a price of 2% less than their liquidating 
value. Petitioner did not purchase such shares for retirement 
or cancellation but always resold them. The Board holds that 
the gain realized on the sale of such shares in the taxable 
year is properly included in petitioner’s gross income under 
Art. 22 (a)-16, Reg. 101 and that such regulation is valid — 
Equity Fund, Inc. v. Commissioner, CCH Dec. 12,496-D; Docket 
105939. Memorandum opinion. 

Purchasing Fund—Surplus—Estoppel.—Petitioner, engaged 
in the manufacture of coconut oil in San Francisco, purchased 
copra in the Philippines through its agents there, who were 
authorized to buy at a certain price and to whom funds were 
forwarded sufficient to cover the price authorized. In the 
years 1932 to 1935 copra was purchased at prices under those 
authorized, and the excess of the funds advanced to petitioner’s 
agents over the prices actually paid was retained by the 
agents and was carried on petitioner’s books as “Manila 
Reserve,” from which, in 1936, certain sums were transferred 
to petitioner’s surplus. In 1937 the cost of copra was again 
less than the amounts advanced. In its income tax returns 
petitioner erroneously deducted as cost of goods sold the amounts 
authorized for the purchase of copra instead of the amounts 
actually spent, although the correct amounts were known. 
The statute of limitations has run as to the years 1933 to 1935. 
The Board holds that the overstatements of the cost of goods 
sold in prior years cannot be considered as income to peti- 
tioner in 1936 and that, as to 1936, estoppel cannot be consid- 
ered as an issue since it was not pleaded or demonstrated 
by the Commissioner.—E/ Dorado Oil Works v. Commissioner, 
CCH Dee. 12,502; Dockets 102247, 102248. 46 BTA —, No. 133 

Sales Commissions—Whether Business Expense.—Peti- 
tioner, a stock insurance company, is one of a group of asso- 
ciated companies known as the Royal Liverpool Group. This 
Group maintains an investment department which conducts 
the investment business of the associated members. The 
Group does not have possession of petitioner’s securities but 
makes recommendations to its financial committee who are 
petitioner’s directors and upon their approval buys or sells 
securities. The Board holds that the facts do not indicate 
that petitioner is a dealer in securities and that there are no 
grounds for treating sales commissions charged to petitioner 
as a deductible business expense.—Globe Indemnity Co. v. Com- 
missioner, CCH Dec. 12,496-F; Docket 102888. Memorandum 


opinion. 


Unjust Enrichment—Burden of Tax—Computation Period. 
—(1) On the facts the Board holds that during the period in 
question the petitioner shifted the burden of its liability for 
taxes imposed by the Bituminous Coal Conservation Act of 
1935, in certain instances, so as to be liable to the tax on unjust 
enrichment, and in other instances the petitioner did not shift 
the burden of the taxes. 

(2) The date when the excise tax was declared unconstitu- 
tional is the crucial date in computing the extent of unjust 
enrichment, rather than an earlier date when payment under 
the taxing statute was due—Tennessee Consolidated Coal Co. v. 
Commissioner, CCH Dec. 12,512; Docket 103114. 46 BTA —, 
No. 139. 


Wages and Dividends—Pooling Agreements Not Sustained. 
—Petitioner contends that he and his brother orally agreed 
to pool all petitioner’s salary as an officer of X Corporation 
and all dividends received by petitioner from such corpora- 
tion. No reason was given for the agreement and the brother 
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contributed practically nothing to the pool and drew nothing 
from the pool in the taxable year. The Board holds that 
petitioner received the salary and dividends, and the record 
does not establish that he did not have the full enjoyment 
thereof.—Walter P. Villere v. Commissioner, CCH 
12,496-G; Docket 106296. Memorandum opinion. 


Worthless Stock—Ascertainment.—Petitioner failed to bear 
his burden of establishing that stock had a fair market value | 
of less than $3.75 a share when he received it or that it became | 
worthless in 1936. The stock was received in exchange for 
stock of another company under a plan of reorganization, © 
The new stock had a market value of $3.75 as evidenced by 
numerous over-the-counter sales made in the period immedi- 
ately following the issuance of the stock in 1936. The stock 
was not worthless in 1936 even though the corporation had a 
large deficit in that year but it had not stopped operations, 
and it still had a large amount of new capital resulting from 
the reorganization —William H. Conyngham v. Commissioner, 
CCH Dec. 12,474-A; Docket 105860. Memorandum opinion. 


Dee, 


Bureau of Internal Revenue 


Computation of Gain or Loss—‘Flowage Deed.”—Under 
the terms of a “flowage deed” executed in consideration of a 
certain sum of money, the taxpayer corporation granted, sold, 
and conveyed to the United States a perpetual easement to 
flood designated properties at such infrequent intervals as not 
to deprive the taxpayer of any substantial beneficial use of the 
properties; the corporation did not sell and dispose of the 
lands and improvements concerned, nor did it merely receive 
payment in advance for anticipated future damages to its trade 
or business. 

Held: The amount received should be applied by the tax- 
payer corporation against the cost or other basis of the proper- 
ties to which the easement appertains in determining gain or 
loss from sale or other disposition of the properties. In the 
event that the payment exceeds the basis for determining gain 
or loss on the properties affected by the easement, the excess 
would constitute recognized gain for the taxable year in which 
the payment was received or accrued—GCM 23162, 1942-19- 
11082 (p. 2). 


Gross Income—General Definition —Where, under the terms 
of a trust instrument, A, the taxpayer-beneficiary, may demand 
the entire net income of the trust created by his father, the 
income of the trust is includible in the gross income of A 
even though he does not demand the income and it is accu- 
mulated primarily for his benefit pursuant to the terms of the 
trust instrument. This result is not altered by the fact that 
the trustees are given discretion (when approved by a ma- 
jority of the acting trustees) to pay to the grantor’s wife 
such part of the income of the undistributed principal for 
each year as she shall request, by written notice to the trustee 
on or before February 1 in each year, be paid to her—GCM 
23164, 1942-16-11061 (p. 5). 


Stamp Tax on Stock Transfers.—The transfer of corporate 
stock from the name of a guardian to the name of his ward 


in the State of Mississippi is not subject to stamp tax.—MT 2, 
1942-15-11058 (p. 2). 


Supplement T—Scope and .Application—Amounts received 


~by employees as reimbursements and per diem allowances — 


for traveling expenses constitute “compensation for personal 
services” within the meaning of section 400, Supplement T, 
of the Internal Revenue Code, as added by section 102 of the 
Revenue Act of 1941, which supplement relates to individuals 
with gross income from certain sources of $3,000 or less. Such 
amounts must be included in gross income by persons filing 
Form 1040A (Optional United States Individual Income Tax 
Return) and no part thereof is an allowable deduction if that 
form is used. 

If optional income tax return, Form 1040A, is filed, the 
election made is “irrevocable” and income tax return, Form 
1040, may not thereafter be filed for the same taxable year— 
IT 3547, 1942-15-11055 (p. 3). 
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